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Foreword

The World Bank Study Human Rights and Climate Change: A Review of the Internation-
al Law Issues provides a comprehensive and current review of the legal and policy 

frameworks governing the interface of human rights and climate change.  The Study 
includes a conceptual overview of the link between climate impacts and human rights, 
focused on the relevant legal obligations underpinning the international law frame-
works governing both human rights and climate change. As such it makes a signifi cant 
contribution to the global debate on climate change and human rights by off ering a com-
prehensive analysis of the international legal dimensions of this intersection.  The Study 
helps advance an understanding of what is meant, in legal and policy terms, by the hu-
man rights impacts of climate change through examples of specifi c substantive rights.  
It gives a legal and theoretic perspective on the connection between human rights and 
climate change along three dimensions: fi rst, human rights may aff ect the enjoyment of 
human rights.  Second, measures to address human rights may impact the realization of 
rights and third, that human rights have potential relevance to policy and operational 
responses to climate change, and may promote resilience to climate change, including 
in developing countries in a way that may help sustainable development.  Beyond a 
rigorous legal review and analysis however, the Study also contributes insights on the 
potential operational implications of the links between human rights and climate change 
in a diverse range of areas including policy measures, legal accountability, technology 
transfer and the potential role of the private sector.

The Study represents a timely and substantive contribution to an area that has been 
the subject of sustained a  ention in recent years, particularly in developing countries.  
This Study eff ectively consolidates knowledge from the fi elds of international human 
rights law, international law governing climate change and international environmental 
law, building on the existing work of the UN Offi  ce of the High Commissioner on Hu-
man Rights, the UN Human Rights Council and the International Council on Human 
Rights Policy.  Although it maintains a legal focus, the Study has benefi ted from the 
input of a host of international experts from other disciplines as well.
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The Trust Fund on Environmentally and Socially Sustainable Development 
(TFESSD) provided fi nancial support for the publication of this Study and the research 
upon which it is based: this Study is part of an ongoing Trust Fund activity on the Use 
of International Law to Address Social Impacts of Climate Change.  This publication has been 
reviewed and recommended for publication by the Legal Vice Presidency Research and 
Editorial Board and the Legal Vice Presidency is pleased to support its publication on 
an area of its broader initiative on knowledge and research. Moreover, since 2010 the 
management of the Trust Fund activity on the Use of International Law to Address Social 
Impacts of Climate Change has been integrated into the Nordic Trust Fund on Human 
Rights managed out of Operations Policy and Country Services Vice Presidency (OPCS).  
As such, OPCS is pleased to join in support of the publication of this Study as part of the 
Bank’s knowledge and learning activities on human rights.
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Deputy General Counsel  Director
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Legal Vice Presidency  Operations Policy & Country Services
The World Bank   The World Bank
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Abstract

This Study explores arguments about the impact of climate change on human rights, 
examining the international legal frameworks governing human rights and climate 

change and identifying the relevant synergies and tensions between them.  It considers 
arguments about (i) the human rights impacts of climate change at a macro level and 
how these impacts are spread disparately across countries; (ii) how climate change im-
pacts human rights enjoyment within states and the equity and discrimination dimen-
sions of those disparate impacts; and (iii) the role of international legal frameworks and 
mechanisms, including human rights instruments, particularly in the context of sup-
porting developing countries’ adaptation eff orts.

The Study surveys the interface of human rights and climate change from the per-
spective of public international law.  It builds upon the work that has been carried out on 
this interface by reviewing the legal issues it raises and complementing existing analyses 
by providing a comprehensive legal overview of the area and a focus on obligations 
upon States and other actors connected with climate change.  The objective has therefore 
been to contribute to the global debate on climate change and human rights by off ering a 
review of the legal dimensions of this interface as well as a survey of the sources of pub-
lic international law potentially relevant to climate change and human rights in order to 
facilitate an understanding of what is meant, in legal terms, by “human rights impacts 
of climate change” and help identify ways in which international law can respond to 
this interaction. This is a complex and dynamically evolving legal and policy landscape 
and this study aims to capture its most salient features insofar as they appear at present.

The Study employs the following three-part conceptual understanding of the links 
between human rights and climate change.  First, climate change may aff ect the enjoy-
ment of human rights:  this is explored in Chapter II and draws from the existing work of 
the United Nations (UN) Offi  ce of the High Commissioner for Human Rights (OHCHR), 
the UN Human Rights Council and the International Council on Human Rights Policy.  
Second, measures to address climate change may impact the realization of human rights. 
This is a subset of the discussion of “impacts” targeting “secondary” human rights im-
pacts of measures aimed at addressing climate change.  Third, human rights have rel-
evance to policy and operational responses to climate change, such that human rights 
obligations (both substantive and procedural) may be relevant to the design and imple-
mentation of eff ective responses to climate change, particularly in relation to adaptation 
and to some extent also to mitigation.  Human rights may also have a role in promoting 
resilience to climate change and may reinforce sustainable development goals.

The Study includes a number of approaches from connecting climate change to spe-
cifi c human rights impacts under international human rights law, to tracing the appli-
cable sources of law and surveying identifi able obligations under international human 
rights law and international environmental law. The Study reviews how human rights 
law addresses environmental protection in substantive and procedural terms focusing 
in particular on the advances made in the la  er through the jurisprudence of regional 
human rights bodies for example.  The Study considers also how environmental protec-
tion has been extended to regulate private as well as public action.  Following from this 
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is a discussion of the application of human rights to climate change, including an outline 
of the various ways in which human rights can be seen to “add value” to the discourse, 
including the use of human rights legal framework as a tool for helping analyse climate 
impacts and determining appropriate policy responses. The Study includes a summary 
analysis of principles and precepts of international human rights law and multilateral 
environmental agreements (MEA) to consider their compatibility in conceptual terms.  It 
concludes with a short review of potential operational implications and areas for further 
research.  Among these new issues in human rights and climate change is the role of the 
private sector in addressing the challenges identifi ed and complementing the eff orts of 
governments: this is particularly apt in light of the increased recognition of the emerging 
roles of both public and private sector actors in relation to human rights.
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C H A P T E R  1

Introduction

Climate Change: A Defi ning Human Development 
Challenge for the 21st Century1

The issue of climate change has captured global a  ention like few other causes. From 
relative obscurity in the late 1980s when it was fi rst discussed in the UN General As-

sembly,2 it has come to be characterized as “the defi ning human development challenge 
for the 21st century.”3

The Fourth Assessment Report of the Intergovernmental Panel on Climate Change 
(IPCC), released in 2007, warned that the warming of the climate system is unequivocal 
and accelerating.4 The global average temperature has increased by 0.74 degrees centi-
grade in the last century constituting the largest and fastest warming trend in the history 
of the Earth.5 It is predicted to increase by 1.8 to 6.4 degrees centigrade.6 Climate change 
will, among other impacts, increase the severity of droughts, land degradation and de-
sertifi cation, the intensity of fl oods and tropical cyclones, the incidence of malaria and 
heat-related mortality, and decrease crop yield and food security.7 There is also increas-
ing certainty that, as the climate system warms, poorer nations, and the poorest within 
them, will be the worst aff ected.8 Of some concern is the fact that, in the short span of 
time since release of the IPCC report, there is growing evidence that its conclusions un-
derestimated both the scale and pace of global warming.9

Climate change is expected to have profound impacts on human development.10 
The Human Development Report notes that climate change is hampering eff orts to de-
liver the MDG promise, and that failure to address the climate change problem will 
consign the poorest 40% of the world’s population – 2.6 billion people – “to a future of 
diminished opportunity.”11 Two degrees centigrade represents the threshold at which 
rapid reversals in human development become diffi  cult to avoid.12 The Stern Review 
provides authoritative guidance on the likely impacts of climate change on develop-
ment in developing countries.13 It records, for instance, that the cost of climate change 
in India and South East Asia could be as high as 9-13% loss in gross domestic product 
(GDP) by 2100 as compared to what could have been achieved in a world without cli-
mate change.14 In an updated analysis in 2009, Stern remarked that “[t]he magnitude 
of risks involved in climate change is vastly greater than, for instance, the disruption 
that would be caused to people were the Western fi nancial system to collapse.”15 The 
adverse impacts are likely to be compounded for those countries worst hit by the global 
economic and fi nancial crises, pu  ing vulnerable communities under additional stress 
and limiting the resources for mitigation, adaptation and clean technology transfer.16
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It seems likely that the climate impacts documented by the IPCC and the Stern Re-
view will undermine the realization of a range of internationally recognised human 
rights, and indeed in many parts of the world the damage is already evident. Yet it is 
only recently that human rights have entered the discourse on the climate change prob-
lem.17 As will be discussed in more depth below, an explicit concern for human rights 
within this context could bring value in a number of ways, such as placing the individual 
at the centre of inquiry, drawing a  ention to the impacts that climate change have (actu-
ally and prospectively) on the realization of a range of human rights that are protected 
by law, bu  ressing vulnerable communities’ and countries’ claims for international as-
sistance, and helping to empower the most marginalised groups and strengthening ac-
countability for delivery on adaptation measures through a focus on obligations. The 
reluctance to consider the human rights dimensions of climate change thus far can, to 
some extent, as some scholars have suggested, be traced to disciplinary path-depen-
dence.18 That is, climate discourse has originated and remained the purview of physical 
scientists and has only recently entered the social science discourse. As such, the climate 
negotiations have adopted consensus-driven, welfare-based solutions with an economic 
orientation, and largely ignored parallel developments in the human rights arena.19 The 
practice of human rights has, for its part, been historically dominated by lawyers, and 
only relatively recently gained the a  ention of economists and other social scientists.

Against this backdrop, this paper seeks, in a schematic way, to explore:

■ The key tenets, principles and premises of the conceptual and legal frameworks 
relating to human rights and multilateral environmental agreements (MEAs),20 
and their relevance in the context of climate change discourse, regulation and 
action;

■ The human rights impacts of climate change, including the human rights im-
pacts of action to combat climate change;

■ The relevant sources of public international law relevant to climate change and 
human rights, and in that connection, the typologies, content and boundaries of 
legal obligations under each regime;

■ Key features of the human rights legal and institutional framework at regional 
and national levels, in addition to the global level, relevant to how the challenge 
of climate change is framed and to how mitigation and adaptation measures 
might be pursued;

■ The compatibility of action to protect human rights and address climate change; 
and

■ The distinctiveness and so-called “value-added” of an approach to climate 
change based upon human rights, entailing, among other things, using the hu-
man rights legal framework as a tool for helping analyse climate impacts and 
determining appropriate policy responses.

The International Climate Change Regime

A problem of this magnitude warrants swift cooperative action from the internation-
al community. To date, however, scientifi c studies show that the emission reduction 
commitments made by states have been inadequate (in that they are objectively insuf-
fi cient to eff ectively address climate change)21 and inadequately implemented (in that 
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numerous countries are not on track to meet their commitments).22 There are signifi cant 
barriers to eff ective collective action on climate change. Vast diff erences exist between 
countries in terms of contributions to the stock of carbon in the atmosphere, industrial 
advancement and wealth, nature of emissions use, and climate vulnerabilities. Poverty is 
increasing in some parts of the world, along with persistent inequalities within and be-
tween countries.23 There is a marked reluctance in many polities and societies to modify 
existing lifestyles and development pathways, and opinion is divided on the promise of 
technological solutions to complex climate change problems.

Operating within these constraints, states have over the past two decades established 
an international legal regime, albeit an evolving one, to address climate change and its 
impacts. The United Nations Framework Convention on Climate Change (UNFCCC)24 
and its Kyoto Protocol25 constitute the international community’s fi rst signifi cant steps 
forward to collectively address these concerns. These instruments have a  racted near-
universal adherence. Their basic purpose is to set in place an international legal frame-
work for common but diff erentiated responsibility for the reduction of greenhouse gas 
(GHG) emissions, and support for national adaptation eff orts with a particular concern 
for the special needs of developing26 and vulnerable countries, including Least Devel-
oped Countries (LDCs) and low-lying states.

The UNFCCC’s framework divides its member states in two major groups bearing 
diff erent obligations. The fi rst frameworks comprises the so-called “Annex-I countries,” 
which are mainly developed, industrialized countries historically responsible for most 
GHG emissions, which are accordingly subject to emissions reductions targets. “Non-
Annex-I” countries constitute the remainder, which include “developing countries” (a 
broad and undiff erentiated category including countries as diverse as China, Singapore, 
Argentina, India, Mali and Tuvalu) as well as the Least Developed Countries (LDCs) 
which receive special assistance. The Conference of Parties (COP) is the UNFCCC’s chief 
decision-making body.27 The Kyoto Protocol, which was adopted in 1997 and entered 
into force in 2005, sets legally binding obligations on its 187 member states28 including 
binding limits on GHG emissions for Annex-I countries during the fi rst commitment 
period of 2008-2012 (as distinct from the UNFCCC which only “encouraged” mitigation 
and adaptation measures). States must furnish specifi c information on emissions and 
emission reduction measures, and the Kyoto Protocol provides a range of mechanisms 
to facilitate this, namely a “joint implementation mechanism,” an international emis-
sions trading system, and the so-called Clean Development Mechanism (CDM),29 to be 
discussed in more depth later.

Unlike the international human rights regime, the UNFCCC and the Kyoto Protocol 
do not include express provisions for remedial measures for individuals or communi-
ties in light of a particular environmental harm. However, subsequent agreements have 
called for consideration of the social and economic consequences of response measures 
as well as enhanced international cooperation.30 Notably, at the Thirteenth Session of the 
Conference of the Parties to the UNFCCC, the Bali Action Plan was adopted “to launch a 
comprehensive process to enable the full, eff ective and sustained implementation of the 
Convention through long-term cooperative action...”31 The intention had been to reach 
an agreed outcome leading to the adoption of a decision at the COP 15 in Copenhagen 
in December 2009. Instead, the conference produced a non-binding political declara-
tion “the Copenhagen Accord,” negotiated by 28 states, which was intended to bridge 
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the diff erences among parties while covering the pillars agreed in Bali.32 A number of 
international funds have been established to support national adaptation in developing 
countries.33 As critical as these and related agreements are, however, the slow pace of 
international negotiations and continuing political and economic diff erences between 
industrialized and developing countries make for, at best, a very cautious assessment 
of the potential for this legal regime to ward against the more damaging – yet entirely 
foreseeable – climate harm scenarios.34

The International Human Rights Regime

Human rights are universal legal guarantees protecting individuals and to some extent 
groups against actions and omissions that interfere with fundamental freedoms, entitle-
ments and human dignity. Human rights law obliges governments (principally) and 
other duty-bearers to do certain things and prevents them from doing others.35 There 
are many diff erent conceptions of human rights, drawing from diff erent political phi-
losophies, ethical principles and normative justifi cations. Contemporary international 
articulations of human rights owe much to the liberal traditions of the European Enlight-
enment, protecting the individual from unwarranted interference by the state, as well 
as to natural law and dignitarian philosophical infl uences.36 The idea, or ideal, of uni-
versality37 and the notion that universally valid rights may be located “beyond law and 
history,”38 dependent upon no more than our inherent dignity and common humanity, 
are central tenets of the international human rights discourse.

All states have ratifi ed at least one of the nine core international human rights trea-
ties,39 and most have ratifi ed several, covering rights of all kinds – economic, social, cul-
tural, civil, and political. The two foundational human rights treaties, the International 
Covenant on Civil and Political Rights (ICCPR)40 and the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR)41 have 164 and 160 parties respectively. The 
Convention on the Rights of the Child (CRC)42 has 191 states parties. The major emi  ers 
of GHGs are party to all three of these, with the exceptions of China, which has signed 
but not ratifi ed the ICCPR, and the United States (U.S.), which has signed but not ratifi ed 
the ICESCR or CRC.43 The statements of rights in the human rights treaties are elabo-
rated further by international expert bodies called “treaty bodies,” which review states 
parties’ periodic reports on their compliance with their substantive treaty obligations, 
decide individual claims of state non-compliance,44 carry out investigations (in some 
cases),45 and publish General Comments or other interpretive statements clarifying the 
meaning of various rights in light of evolving law and practice.46

Regional and national courts and tribunals occupy an important place in the scheme 
of human rights protection. Most national constitutions contain lists of human rights 
protections. General defi nitions at the global level are thereby translated into specifi c 
legal obligations and policy stipulations at the national level. The most signifi cant and 
well established regional human rights mechanisms are the European Convention on 
Human Rights, the American Convention on Human Rights, and the African Charter on 
Human and Peoples’ Rights.47 Each of these agreements has at least one body with par-
ticular responsibility for interpreting it and reviewing states parties’ compliance: the Eu-
ropean Court of Human Rights, the Inter-American Commission and Court of Human 
Rights, and the African Commission and Court on Human and Peoples’ Rights.48 The 
European system is reinforced by the European Union (EU) Charter on Fundamental 
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Rights, although the legal status of the Charter and the scope of its application beyond 
the strict boundaries of the implementation of EU law remain unclear.49

These regional treaties recognise an extensive range of civil and political rights, in-
cluding rights to life, liberty, freedom of expression, religion, movement and residence, 
and respect for privacy, family, and home.50 In addition, the three regional treaties, but 
not the ICCPR, recognise a right to property.51 Socio-economic rights are also protected 
by these regional systems, although the European and Inter-American systems have 
separate agreements for this purpose: the European Social Charter52 and the Protocol of 
San Salvador to the American Convention.53 By contrast, the African Charter incorpo-
rates socio-economic rights, as well as group rights, directly.54 These treaties recognize 
and protect rights to work, to social security, to an adequate standard of living, includ-
ing adequate food, clothing and housing, to the highest a  ainable standard of health, to 
education, to take part in cultural life, and to enjoy the benefi ts of scientifi c progress.55 
Uniquely, the Protocol of San Salvador includes a “right to live in a healthy environ-
ment” in its list of economic, social, and cultural rights.56 The EU Charter on Funda-
mental Rights also refl ects environmental protection objectives.57 However, beyond the 
caveats expressed above concerning the Charter’s legal status, environmental protection 
is listed under “Title IV: Solidarity,” rather than Title V on individual rights, and taken 
in the context of the Charter as a whole can probably be understood as a policy objective 
of the EU rather than a putative human right.58

In contrast to international, African and many national experiences, the European 
and American regional courts do not have jurisdiction or direct authority to make bind-
ing determinations on economic, social, and cultural rights claims.59 Nevertheless the lat-
ter courts are increasingly giving eff ect to socio-economic rights indirectly, by means of 
interpretation and enforcement of civil and political rights guarantees. Socio-economic 
rights are also promoted at the regional level through periodic review of national reports 
and, in the case of the European Social Charter, an optional complaints procedure.60

Human rights treaties impose several kinds of obligations on their parties. The IC-
CPR, for instance, requires each of its parties “to respect and to ensure to all individuals 
within its territory and subject to its jurisdiction the rights recognized in the present 
Covenant.”61 The term “respect” has been interpreted to require the state to avoid vio-
lating the rights itself,62 but the obligation to ensure the right requires that the state do 
more than merely avoid direct violation. It requires affi  rmative action to secure the right, 
or make it safe from loss or interference, including from private actors.63 The Human 
Rights Commi  ee, the body of independent experts charged with monitoring imple-
mentation of the Covenant, has stated:

The article 2, paragraph 1, obligations are binding on States [Parties] and do 
not, as such, have direct horizontal eff ect as a ma  er of international law. The 
Covenant cannot be viewed as a substitute for domestic criminal or civil law. 
However the positive obligations on States Parties to ensure Covenant rights 
will only be fully discharged if individuals are protected by the State, not just 
against violations of Covenant rights by its agents, but also against acts commit-
ted by private persons or entities that would impair the enjoyment of Covenant 
rights in so far as they are amenable to application between private persons or 
entities.64
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The ICESCR requires each of its parties “to take steps, individually and through 
international assistance and co-operation, especially economic and technical, to the 
maximum of its available resources, with a view to achieving progressively the full re-
alization of the rights recognized in the present Covenant by all appropriate means, 
including particularly the adoption of legislative measures.” This language obviously 
gives states more discretion as to how to meet their obligations, and contemplates that, 
to some degree, the rights will be met through progressive realization rather than im-
mediately. But this does not prevent legal obligations from being defi ned with a rea-
sonable degree of precision, as the relevant treaty body – the Commi  ee on Economic, 
Social and Cultural Rights (CESCR) – has made clear. First, while recognising that socio-
economic rights cannot be realised overnight, states must take immediate, concrete and 
targeted steps towards the realisation of the rights in question. Second, states must be 
able to show that they are using the maximum extent of available resources towards the 
realisation of the rights. Third, a certain number of obligations are of immediate eff ect, 
whatever the resource constraints, including an obligation not to discriminate between 
diff erent groups of people in terms of the laws, plans, policies and resources commi  ed 
to the realisation of the various rights.65 States must also ensure essential minimum lev-
els of protection of socio-economic rights, meaning that states should prioritise the basic 
survival needs of all.66 Finally, according to the understanding of the Commi  ee, states 
have an obligation to ensure against retrogression in the existing levels of human rights 
protection. For example, having made free primary education compulsory and available 
to all, states should not introduce school fees, nor should governments cut taxes that are 
needed to fund those services.67

Some of the General Comments of the CESCR have infl uenced others in thinking 
about the nature of state duties in this area. In addition to the duties to respect rights 
themselves and to protect them from interference by private actors, the Commi  ee has 
also described a duty to fulfi l rights, which requires the state to adopt appropriate posi-
tive measures towards the full realization of the rights. For example, the Commi  ee has 
said that states have a duty to respect the right to food by not taking measures that would 
restrict individuals’ existing access to food; they have a duty to protect the right by ensur-
ing that private actors do not deprive individuals of their access to food, and they have 
a duty to fulfi l the right by strengthening people’s ability to obtain food security and 
providing food directly to those who are unable to enjoy their right to food by the means 
at their own disposal.68 The CESCR has called the fi rst of these duties to fulfi l the duty to 
facilitate, and the second the duty to provide. It later added a third sub-duty of the duty to 
fulfi l, the duty to promote.69 National courts world-wide, along with certain regional tri-
bunals, have shown an increasing inclination to adjudicate and enforce legal obligations 
of the kinds outlined above, whether or not based explicitly upon the ICESCR.70 Most 
of these cases concern fi ndings of violations of government to “respect” human rights, 
or implement existing policies or laws already on the statute books, and to “protect” 
human rights.71 However courts in appropriate cases have also shown a willingness 
to enforce obligations of a positive kind, including failure to legislate, protect, institute 
appropriate planning, or otherwise take suffi  cient steps to realise the right concerned.72 
There is also a rich comparative jurisprudence on claims for equality rights,73 and courts 
in certain jurisdictions have adjudicated claims connected with a failure of states to pro-
vide essential minimum levels of social services.74
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While some rights belong to all human beings, others are held by individuals as 
members of a group, or held by a group itself. Both of the UN Covenants, as well as the 
American and European Conventions and the African Charter, prohibit discrimination 
by states on the basis of race, gender, and religion, among other grounds,75 and other 
human rights treaties elaborate rights not to be discriminated against on racial grounds 
and rights of women not to be discriminated against on the basis of their gender.76 In 
addition, members of certain groups enjoy rights in addition to the right not to be dis-
criminated against. For example, Article 27 of the ICCPR states that persons belonging 
to ethnic, religious, or linguistic minorities “shall not be denied the right, in community 
with the other members of their group, to enjoy their own culture, to profess and prac-
tise their own religion, or to use their own language.”77 Finally, the ICCPR and ICESCR 
recognize one right held by a group itself: the right to self-determination of a people.78 
Of the regional agreements, only the African Charter includes peoples’ rights, includ-
ing the right to self-determination and “the right to a general satisfactory environment 
favourable to … [a people’s] development.”79

While the textual formulations of human rights in international treaties are gener-
ally broad, enabling interpretation and implementation in evolving circumstances and 
diverse national se  ings, the substantive contours and content of many human rights 
obligations are increasingly proving amenable to precise elaboration. The socio-econom-
ic rights obligations described above – in particular the obligation not to discriminate, 
the obligation to ensure “essential minimum levels” of rights, the obligation to avoid 
retrogression in the existing levels of enjoyment of rights, and procedural obligations 
to be discussed in Part IV – are critical in illuminating the transmission channels and 
legal principles through which the specifi c human rights entitlements of individuals and 
groups can be violated through government action or neglect in the climate change con-
text. Correspondingly, this framework of obligations brings a sharper legal focus to our 
analysis of the so-called value-added of human rights in the context of climate change, 
by fl eshing out how human rights criteria can strengthen the framework for decision-
making and trade-off s in the climate change context, and bu  ress recommendations for 
“human rights thresholds” as will shortly be seen.

Finally, it is worth underscoring that, while the UNFCCC treaty regime is addressed 
to a quintessentially global problem based upon the principle of reciprocity between 
participating states (e.g. Article 7 UNFCCC), international human rights law principally 
concerns the responsibilities of states towards individuals within their own territory or 
eff ective control.80 This is so notwithstanding the fact that both treaty regimes create 
mutual or common rights and obligations, unless they give rise to self-executing obli-
gations, and that it is only when they are given eff ect to in domestic law that they may 
create state responsibilities towards individuals.

The foregoing raises complex questions, begging clear or categorical answers, to 
which the discipline of law is appropriately just one of many addressees. More detailed 
discussion from a legal perspective is off ered in Parts IV and V below. However, for the 
general purposes of this discussion, the term “extra-territoriality” (or extra-territorial, 
in adjectival form) refers to the question of whether, and legal grounds upon which, 
a state’s obligations under international human rights law can be said to extend to in-
dividuals not within that state’s territory or eff ective control. As will be seen, the legal 
foundations for these obligations appear to be strongest when framed in negative terms, 
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such as duties of non-interference or avoidance of harm to persons located elsewhere. 
However, some argue that international law could be viewed to be evolving towards 
supporting “extra-territorial” obligations to provide positive assistance to others in 
some circumstances, and obligations to cooperate internationally to address the human 
rights implications of global problems such as climate change. In this respect it is im-
portant to recognise that, whether or not it is possible to show a legal duty of a state to 
regulate with extra-territorial eff ect, states are certainly permi  ed to do so, provided they 
can establish one of the accepted bases of legal jurisdiction and subject to an overriding 
requirement of reasonableness – including if they are engaged in the extra-territorial 
protection of human rights.81

Linking Climate Impacts to Human Rights

Although the UNFCCC seeks to “protect the climate system for the benefi t of present and 
future generations of humankind,” it is not designed to provide human rights protec-
tions, humanitarian aid or redress to individuals or communities consequent upon envi-
ronmental harms. The UNFCCC is instead an agreement between states to “anticipate, 
prevent or minimize the causes of climate change and mitigate its adverse eff ects.”82 The 
nascent interest in human rights in the climate change context can perhaps be a  ributed 
to some degree to a widely felt frustrations with the pace and directions of multilateral 
diplomacy.83 Consensus-driven welfare-based approaches stand in uneasy relief, in the 
eyes of many, against the very tangible climate change harms already evident in many 
countries. The slow progress of international negotiations seems increasingly out of step 
with scientifi c knowledge and the pace of climate change itself.

Much of the recent interest in the human rights dimensions of climate change has 
been sparked by the plight of the Inuit84 and the Small Island States, at the frontlines, 
albeit diff erent ones, of climate change. In their 2005 petition before the Inter-American 
Commission on Human Rights the Inuit claimed that the impacts of climate change could 
be a  ributed to acts and omissions of the U.S., and violated their fundamental human 
rights – in particular the rights to the benefi ts of culture, to property, to the preservation 
of health, life, physical integrity, security, and a means of subsistence, and to residence, 
movement, and inviolability of the home.85 These rights, it was argued, were protected 
under several international human rights instruments, including the American Declara-
tion of the Rights and Duties of Man.86 The Commission declined to review the merits 
of the petition, stating that the “information provided does not enable us to determine 
whether the alleged facts would tend to characterize a violation of rights protected by 
the American Declaration.”87 Although the Inuit Petition did not fare well before the 
Commission, it drew a  ention to the links between climate change and human rights 
and led to a “Hearing of a General Nature” on human rights and global warming.88 The 
Hearing was held on March 1, 2007, and featured testimonies from the Chair of the Inuit 
Circumpolar Conference (ICC) and its lawyers but not representatives of the U.S.89 The 
Commission has taken no further action, but the ICC petition did generate considerable 
debate in the academic literature.90

In the climate negotiations, indigenous groups more generally have delivered 
strong statements on the impacts of climate change on indigenous peoples’ health, soci-
ety, culture and well-being.91 Indigenous peoples’ organizations have been admi  ed to 
the Convention process as non-governmental organizations (NGOs), with constituency 
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status.92 The Permanent Forum on Indigenous Issues under the Economic and Social 
Council (ECOSOC) at its second session recommended the establishment of an ad hoc 
open-ended working group on indigenous peoples and climate change,93 which did not 
come to pass.94 In its seventh session of April and May 2008, dedicated to climate change, 
the Forum recommended that the Declaration on the Rights of Indigenous Peoples serve 
as a “key and binding framework” in eff orts to curb climate change, and that the human 
rights-based approach guide the design and implementation of local, national, regional, 
and global climate policies and projects.95

Meanwhile, the Small Island States, and the Maldives in particular, launched a cam-
paign to link climate change and human rights. Representatives of Small Island Devel-
oping States met in November 2007 to adopt the Male’ Declaration on the Human Dimen-
sion of Global Climate Change, requesting, inter alia that the UN Human Rights Council 
convene a debate on climate change and human rights.96 The Council adopted a Resolu-
tion tabled by Maldives titled Human Rights and Climate Change in March 2008 that re-
quested the OHCHR to conduct a detailed analytical study on the relationship between 
climate change and human rights.97 The OHCHR published its study in January 2009.98 
The study argued that climate change threatens the enjoyment of a wide spectrum of hu-
man rights, including rights to life, health, food, water, housing, and self-determination. 
It fell short of fi nding that climate change necessarily or categorically violates human 
rights,99 but it did conclude that states have obligations under human rights law to ad-
dress climate change. After considering the report, the Human Rights Council decided 
by consensus in March 2009 to hear a panel discussion on the topic at its June 2009 ses-
sion, and encouraged its Special Procedures mandate-holders to consider the implica-
tions of climate change for the human rights within their mandates.100

In a similar vein, in the Americas, Argentina drafted and tabled a resolution on hu-
man rights and climate change which was adopted by the General Assembly of the Or-
ganization of American States in June 2008. The Resolution instructs the Inter-American 
Commission on Human Rights to “determine the possible existence of a link between 
adverse eff ects of climate change and the full enjoyment of human rights.” 101 Argentina 
expressed concern that the inequitable impacts of climate change will place an undue 
strain on vulnerable states that will need to introduce climate policies and measures to 
ensure that they meet their human rights obligations.102

Yet a review of the politics of human rights in the international negotiations on cli-
mate change does not yield straightforward answers. On the one hand, a total of eighty-
eight UN member states from various regions supported the Human Rights Council’s 
consensus resolution 10/4 (2009), encouraging greater involvement by human rights ex-
pert bodies in the UNFCCC process.103 Co-sponsoring states, particularly those most im-
mediately threatened by climate change, typically underscore the importance of human 
rights in highlighting the human face and impacts of climate change, as part of a legal 
or moral claim for strengthened international mitigation commitments and adaptation 
support from wealthier countries and major emi  ers. Yet explicit human rights argu-
ments have yet to gain traction to any appreciable extent within the climate change ne-
gotiations under the UNFCCC framework. While a number of states have raised explicit 
human rights arguments in the la  er context, a revised negotiating text for the outcome 
document for the fi fteenth Conference of the Parties (COP 15) released following the 
Bonn climate change talks in June 2009 contained only two relatively modest explicit 
human rights references.104



World Bank Study10

This seems to refl ect diff erences of view between states (and regional and other 
groupings of states) on the so-called value-added of human rights in the climate change 
context, the comparative weight and focus to be given to human rights obligations with-
in and beyond national borders, and perhaps also perceptions in various quarters that 
human rights might risk overloading an already fragile climate change agenda. Human 
rights have sometimes been characterised as a source of mistrust between developing 
and industrialised countries, with certain developing countries expressing concern at 
human rights being used as a way of either preventing their development (should bind-
ing emissions reduction targets be applied to them) or operating as conditionalities on 
climate change adaptation funds.105 Certain industrialised countries, correspondingly, 
have expressed concern at the possibility for an offi  cial recognition of human rights and 
climate change linkages to bolster the case for extra-territorial human rights obligations 
or a collective and self-standing “right to a safe and secure environment,” or otherwise 
be used as a “political or legal weapon against them.”106 These uncertain and evolving 
political dynamics form an important part of the context in which the international legal 
analysis and policy and operational implications (Parts IV-VI below) fall to be considered.
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C H A P T E R  2 

Human Rights Impacts of 
Climate Change: A Survey 

of Illustrative Examples

Two features of the climate change problematic make it distinctive. First, the impacts 
are predicted to be life-changing, far beyond any environmental problem the in-

ternational community has yet confronted. Global average temperature is predicted to 
increase by 1.8 to 6.4 degrees centigrade. This will, among other impacts, increase the 
severity of droughts, land degradation, and desertifi cation, the intensity of fl oods and 
tropical cyclones, the incidence of malaria and heat-related mortality, and decrease wa-
ter availability, crop yield and food security. Second, the distribution of climate impacts 
is uneven. Some regions are far more vulnerable than others including: the Arctic, be-
cause of the impacts of high rates of projected warming on natural systems and human 
communities; Africa, because of low adaptive capacity and projected climate change 
impacts; small islands, where there is high exposure of population and infrastructure 
to projected climate change impacts; and Asian and African mega deltas, due to large 
populations and high exposure to sea level rise, storm surges and river fl ooding. These 
two distinctive features of the climate change problematic provide the necessary context 
within which human rights impacts should explored.

A number of conceptual premises are worth outlining in brief at the outset of this 
discussion. First, invoking the notion of human rights entails both rights and duties, and 
in each case, for human rights to have meaning, one must identify a right-holder and a 
duty-bearer. Each should be anchored in legal terms according to one of the sources of 
public international law (traditionally identifi ed with those specifi ed under Article 38 of 
the Statute of the International Court of Justice), or some relevant provision of domestic 
law. Connected with this is the implicit assumption that there is something distinct about 
addressing climate change from a human rights perspective, and that this approach is 
distinguishable from an approach that simply addresses the social or human impacts 
of climate change. This is also because not all human or social impacts may amount 
to human rights impacts. Thus, it is important to emphasise at the outset that climate 
change may threaten or interfere with the enjoyment of a particular human right with-
out necessarily implying that those bearing responsibilities under international law for 
the realisation of that right have violated their obligations under human rights law. The 
January 2009 OHCHR report, for example, describes the implications of climate change 
for a wide range of human rights, but states: “[w]hile climate change has obvious impli-
cations for the enjoyment of human rights, it is less obvious whether, and to what extent, 
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such eff ects can be qualifi ed as human rights violations in a strict legal sense.”107 Not 
all infringements of human rights violate human rights law. In the climate change con-
text there may be serious challenges in disentangling the complex causal relationships 
between emissions from a particular country and a particular harm caused by climate 
change in another country, and in separating out the harm due to climate change from 
other possible causes. And, as noted in the OHCHR’s report, “adverse eff ects of global 
warming are often projections about future impacts, whereas human rights violations 
are normally established after the harm has occurred.”108 With these kinds of constraints 
in mind, the following discussion speaks for the most part about “non-realisation” or 
“threats” to human rights, rather than putative legal violations in the abstract, without 
prejudice to more broadly textured ethical and justice claims.109

Another implicit element of the ensuing discussion is that human rights brings ‘val-
ue added’ to the discussion of approaches to the problem of climate change. Implicit in 
the discussion that follows are notions about the nature of that ‘value added’, including 
in legal terms. The discussion aims in part to articulate how an approach predicated on 
human rights can improve the understanding of climate change and make international 
legal and political measures to address it more eff ective.

This section develops the foregoing premises, by linking particular social and hu-
man impacts of climate change to specifi c human rights standards under international 
human rights treaties, thereby confi rming the former as human rights impacts, yet with-
out delving into diffi  cult evidentiary and procedural questions that would be necessary 
to resolve specifi c human rights claims. The following analysis examines a sampling of 
human rights protected under public international law that may be (or already are be-
ing) adversely impacted by climate change. These are rights which are the subjects of ob-
ligations under treaties signed by the vast majority of countries, and which State Parties 
have obligations to respect, protect and fulfi l.110 The obligations principally in focus are 
those under the ICESCR and the UNFCCC, and the paradigmatic example will that of 
a State which is party to both of these instruments with binding obligations under both 
which must be given eff ect to in good faith.111 The analysis focuses on the rights to life, 
food, health, housing and water, arguing that these and other rights are presently at risk 
from climate impacts, and the risks appear to be on the rise. It is therefore illustrative and 
selective, designed merely to outline the normative a  ributes and substantive content of 
the right in question, and how climate harms could lead to non-realization. It is worth 
noting that, while many of the rights most obviously at risk from climate impacts fall in 
the category of economic, social and cultural rights, human rights across the entire spec-
trum, including civil and political rights, are implicated. Similarly, in both doctrine and 
practice, all human rights have enforceable, and justiciable, dimensions.

Climate change threatens the right to life

The right to life is protected by the ICCPR, the CRC and three regional human rights 
treaties: the European and American Conventions and the African Charter.112 In its Gen-
eral Comment on the scope and content of the right to life under Article 6 of the ICCPR, 
the Human Rights Commi  ee emphasized that the “inherent right to life” cannot be 
interpreted in a restrictive manner, and that the protection of this right requires states 
to take positive measures. It would appear from the Commi  ee’s previous interpreta-
tions that a failure by state institutions to take action to prevent, mitigate or remedy life-
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threatening harms from climate change within that state’s territory or eff ective control 
could potentially constitute a violation of the right to life.113 The European Court of Hu-
man Rights (ECtHR) has considered cases involving the right to life in relation to envi-
ronmental harms, although as will be seen in Part IV, the relevance of this jurisprudence 
to climate change more specifi cally is open to debate.114

Climate change has direct implications for the right to life. In its January 2009 report 
on climate change and human rights, the OHCHR states, on the basis of the 2007 IPCC 
assessment:

A number of observed and projected eff ects of climate change will pose direct 
and indirect threats to human lives. IPCC . . . projects with high confi dence an 
increase in people suff ering from death, disease and injury from heat waves, 
fl oods, storms, fi res and droughts. Equally, climate change will aff ect the right 
to life through an increase in hunger and malnutrition and related disorders 
impacting on child growth and development, cardio-respiratory morbidity and 
mortality related to ground-level ozone. Climate change will exacerbate weath-
er-related disasters which already have devastating eff ects on people and their 
enjoyment of the right to life, particularly in the developing world. For exam-
ple, an estimated 262 million people were aff ected by climate disasters annually 
from 2000 to 2004, of whom over 98 per cent live in developing countries.115

In keeping with this, the UN General Assembly recently adopted a resolution recog-
nizing climate change as a possible threat to international peace and security.116 Climate 
change – by redrawing the maps of water availability, food security, disease prevalence, 
population distribution and coastal boundaries – has the potential to exacerbate insecu-
rity and violent confl ict on a potentially large scale.117 While the threats to life are more 
immediate in some countries and regions than others, a recent report by the Center for 
Naval Analyses in the U.S. argues that climate change acts as a threat multiplier in al-
ready fragile regions, exacerbating conditions that lead to failed states and breed terror-
ism and extremism, concluding that “projected climate change poses a serious threat to 
America’s national security.”118

Some communities, such as those living in the Arctic and in coastal regions, are 
particularly at risk, and are already starting to experience the adverse eff ects of climate 
change on their right to life. For example, in their December 2005 petition to the Inter-
American Commission on Human Rights (IACHR), the Inuit described the eff ects of 
climate change on their right to life, saying: “[c]hanges in ice and snow jeopardize indi-
vidual Inuit lives, critical food sources are threatened, and unpredictable weather makes 
travel more dangerous at all times of the year.”119 The jeopardy to individual lives re-
sults from the changing climate: the sea ice on which the Inuit travel and hunt freezes 
later, thaws earlier, and is thinner; critical food sources are threatened because warming 
weather makes harvestable species scarcer and more diffi  cult to reach; a greater number 
of sudden, unpredictable storms and less snow from which to construct emergency shel-
ters have already contributed to death and injuries among hunters; and the decrease in 
summer ice causes rougher seas and more dangerous storms, making water travel more 
dangerous.120

The Maldives’ 2008 submission to the OHCHR as part of its preparation of its study 
on climate change and human rights described how climate change threatens its right 
to life. Like many other small island states, the Maldives is particularly at risk from the 
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eff ects of rising sea levels as a result of warming water and melting ice sheets. Rising 
sea levels exacerbate inundation, storm surges, and erosion.121 An increase of 0.5 meter 
would inundate 15% of Male’, the most populous island in the Maldives, by 2025, and 
fl ood half of it by 2100.122 A sea surge 0.7 meters higher than the average sea level, which 
would fl ood most of the islands in the Maldives, has been expected to occur only once 
a century, but may occur at least annually by 2050.123 Because 42% of the population 
of the Maldives and 47% of its housing structures are located within 100 meters of the 
shoreline, “even partial fl ooding of the islands is likely to result in drowning, injury, and 
loss of life.”124

Climate change threatens the right to adequate food

The ICESCR includes the right to adequate food as an element of the right to an adequate 
standard of living.125 The CESCR has argued that the right to food126 is fundamental to 
the inherent dignity of the human person and indispensable for the fulfi lment of other 
human rights enshrined in the International Bill of Rights.127 It interprets the right to 
adequate food as encompassing both availability of and accessibility to food and has 
recognised the inter-dependence between the environment and the right to food, noting 
that the right to adequate food requires the adoption of “appropriate economic, environ-
mental and social policies.”128

The threats caused by climate change to the right to food have been apparent to 
the CESCR for some time. According to the CESCR, “even where a State faces severe 
resource constraints, whether caused by a process of economic adjustment, economic 
recession, climatic conditions or other factors, measures should be undertaken to ensure 
that the right to adequate food is especially fulfi lled for vulnerable population groups 
and individuals.”129 In his 2008 annual report to the Human Rights Council, the Special 
Rapporteur on the right to food voiced caution about what he perceived as dispropor-
tionate reliance upon technology-driven solutions to agricultural production in response 
to the challenges facing food production systems due to climate change and population 
growth, and outlined a number of potential negative impacts of agrofuel development 
(intended to substitute for fossil fuels for transport) on the right to food.130 The Special 
Rapporteur has specifi cally encouraged sustainable agricultural practices which will im-
prove the resilience of farming systems to climate change,131 and has called upon the in-
ternational community to encourage a diversity of resilient agricultural systems capable 
of coping with climate disruptions.132

Article 2 of the UNFCCC underscores the importance of ensuring availability of 
food. It requires the stabilization of GHG in the atmosphere to be achieved within a time 
frame suffi  cient to “ensure that food production is not threatened.”133 Climate impacts, 
and possibly climate response measures may threaten both availability and accessibility 
to food.134 The IPCC documents, across a range of temperature increases, complex, lo-
calized negative impacts on small holders, subsistence farmers and fi shers.135 For lower 
latitudes, even for small local temperature increases, crop productivity is projected to 
decrease, thereby increasing the risk of hunger.136 Increases in extreme weather events, 
including droughts and fl oods, will also negatively aff ect crop production,137 thereby 
placing both availability and accessibility at risk. The Stern Review refers to a study 
that pegs the increase in the number of people at risk of hunger at 30-200 million for 
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a 2-3 degrees celcius increase, and 250-550 million beyond 3 degrees Celsius. Around 
800 million people are already at risk of hunger.138 The UNDP estimates that an addi-
tional 600 million people will face malnutrition due to climate change, with a particu-
larly negative eff ect on Sub-Saharan Africa.139 Malnutrition was associated with 54% of 
child deaths in 2001.140 Climate change is projected to exacerbate this vulnerability. The 
right to adequate food may also be placed at risk by policies and measures to mitigate 
climate change, namely, as the Special Rapporteur on the right to food has noted, the use 
of bio fuels as an alternative to high GHG emi  ing fossil fuels.141 The use of food and 
feed crops for fuel increases the role of energy markets in determining the value of ag-
ricultural commodities which are direct or indirect substitutes for biofuel feed stocks.142 
Food prices, hitherto on a downward trend, could increase once more, thereby aff ecting 
accessibility.143

Although a State’s human rights obligations are largely owed to individuals located 
within its own territory, jurisdiction or eff ective control, human rights treaty obligations 
may have extra-territorial dimensions in certain circumstances, for all kinds of rights. 
This issue is analysed in more depth in Parts IV and V. In the case of the right to food, the 
CESCR has recognised a number of obligations with extra-territorial eff ect, arising from 
Articles 2(1), 11, and 23 of the Covenant.144 These include the requirement to respect 
the enjoyment of the right to food in other countries (e.g. refraining from food embar-
goes), to protect that right, to facilitate access to food, to provide the necessary aid when 
required, and to ensure that the right is given due a  ention in international aid agree-
ments.145 Obligations relating to international assistance and cooperation are compara-
tively well defi ned in the UNFCCC regime, as Part V(3) below sets out in more detail.

Climate change threatens the right to health

The ICESCR recognizes the right to the “highest a  ainable standard of physical and 
mental health,”146 and the CESCR considers this right indispensable for the enjoyment 
of other human rights.147 The right to health is widely protected in other international 
and regional instruments148 and under national constitutions.149 As interpreted by the 
CESCR and other authoritative or adjudicatory bodies, the substantive content of this 
right includes timely and appropriate health care, access to safe and potable water, ad-
equate sanitation, an adequate supply of safe food, nutrition and housing, healthy oc-
cupational and environmental conditions, and access to health-related education and 
information.150 These are considered the basic determinants of health which, in the as-
sessment of the World Health Organization (WHO), climate change will place at risk.151

The link between environmental protection and human health has long been recog-
nized. Most MEAs152 acknowledge and address the impact that environmental harms 
can have on human health.153 The UNFCCC in its defi nition of “adverse eff ects” of 
climate change” includes “signifi cant deleterious impacts on human health and wel-
fare,”154 and it requires Parties to take, inter alia, health impacts into account in relevant 
social, economic and environmental policies.155 The CRC provides that States parties 
shall take appropriate measures to combat disease and malnutrition “through the provi-
sion of adequate nutritious foods and clean drinking water, taking into consideration the 
dangers and risks of environmental pollution.”156
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Climate change is expected to have signifi cant health impacts, including by increas-
ing, inter alia, malnutrition; the number of people suff ering from death, disease and in-
jury from heat waves, fl oods, storms, fi res and droughts; and cardio-respiratory morbid-
ity and mortality associated with ground-level ozone.157 The IPCC also predicts that the 
adverse health impacts will be greatest in low-income countries. At greater risk, in all 
countries, are “the urban poor, the elderly and children, traditional societies, subsistence 
farmers, and coastal populations.”158 Health equity is also at risk, as are the prospects for 
achieving the health-related Millennium Development Goals (MDGs).159

Relying on the IPCC assessment, the OHCHR report on climate change and human 
rights states:

Climate change is projected to aff ect the health status of millions of people, 
including through increases in malnutrition, increased diseases and injury due 
to extreme weather events, and an increased burden of diarrhoeal, cardio-res-
piratory and infectious diseases. Global warming may also aff ect the spread of 
malaria and other vector borne diseases in some parts of the world. Overall, 
the negative health eff ects will disproportionately be felt in Sub-Saharan Africa, 
South Asia and the Middle East.160

Not all of the eff ects on the right to health will occur in the future. The Inuit have 
described how climate change is already aff ecting their ability to enjoy this right. As 
weather conditions change, the fi sh and game on which the Inuit rely disappear, ad-
versely aff ecting their nutrition, new diseases move northward, the amount and quality 
of their drinking water decrease, and their mental health suff ers because of the dimin-
ished quality of their lives.161

In addition to the duty to respect, protect and fulfi l the right to health under the 
ICESCR, Article 12 requires States to cooperate, and to take joint and separate action in 
order to achieve the full realization of the right to health. As the Alma-Ata Declaration 
proclaimed, “the gross inequality in the health status of the people, particularly between 
developed and developing countries, as well as within countries, is politically, socially 
and economically unacceptable and is, therefore, of common concern to all countries.”162 
In light of this, it would appear that climate impacts will only increase the onerous bur-
dens developing countries already face in addressing health.

Climate change threatens the right to water

The right to water,163 as an essential condition for survival, is not just a self-standing 
right,164 but is recognized as inextricably linked with other human rights such as the 
right to an adequate standard of living, the right to the highest a  ainable standard of 
health, and the rights to adequate housing and adequate food.165 Climate change [is 
projected to seriously aff ect the availability of water. The Stern Review records that even 
a 1 degree Celsius rise in temperature will threaten water supplies for 50 million people, 
and a 5 degrees Celsius rise in temperature will result in the disappearance of various 
Himalayan glaciers threatening water shortages for a quarter of China’s population, and 
hundreds of millions of Indians.166 The OHCHR report on climate change and human 
rights relies on the 2007 IPCC assessment to state: “Loss of glaciers and reductions in 
snow cover are projected to increase and to negatively aff ect water availability for more 
than one-sixth of the world’s population supplied by melt water from mountain ranges. 
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Weather extremes, such as drought and fl ooding, will also impact on water supplies. 
Climate change will thus exacerbate existing stresses on water resources and compound 
the problem of access to safe drinking water, currently denied to an estimated 1.1 billion 
people globally and a major cause of morbidity and disease.”167

As with the rights to food and health, in addition to the duties to respect, protect and 
fulfi ll this right, States have a general obligation under the Covenant to cooperate with 
others to achieve full realization of this right. The duty of cooperation is strengthened by 
the principled requirement in UNFCCC Article 3 to give the specifi c needs of develop-
ing countries full consideration,168 and in UNFCCC Article 4 to “cooperate in preparing 
for adaptation to the impacts of climate change; develop and elaborate appropriate and 
integrated plans for coastal zone management, water resources and agriculture.”169

Climate change threatens the right to adequate housing

The right to adequate housing is protected under a range of international and regional 
human rights instruments. Among the recognised components of the right to an ad-
equate standard of living in Article 11 of the ICESCR, the right to adequate housing is 
understood by the CESCR as “the right to live somewhere in security, peace and digni-
ty.”170 Its core substantive elements include security of tenure, protection against forced 
evictions, availability of services, materials, facilities and infrastructure, aff ordability, 
habitability, accessibility, location and cultural adequacy.171

Climate change may impact upon the right to housing in many ways, as the OH-
CHR report of 2009 observes, drawing from United Nations Development Programme 
(UNDP) and IPCC assessments: “Sea level rise and storm surges will have a direct im-
pact on many coastal se  lements. In the Arctic region and in low-lying island States such 
impacts have already led to the relocation of peoples and communities. Se  lements in 
low-lying mega-deltas are also particularly at risk, as evidenced by the millions of peo-
ple and homes aff ected by fl ooding in recent years.”172

The estimates of the number of people likely to be displaced by climate change 
range from 50 to 250 million by the year 2050.173 Migration – within and beyond bor-
ders – will be a last recourse for many vulnerable populations. Yet as the International 
Organization for Migration (IOM) has observed, the ability to migrate is a function of 
mobility as well as resources (both fi nancial and social); hence “the people most vulner-
able to climate change are not necessarily the ones most likely to migrate.”174 Therefore, 
those unable to move away from the negative eff ects of climate change – whether due to 
poverty, insecurity, disability, ill health or other factors – will fi nd their right to adequate 
housing most acutely threatened.175

As the OHCHR report of 2009 suggests: “Human rights guarantees in the context 
of climate change include: (a) adequate protection of housing from weather hazards 
(habitability of housing); (b) access to housing away from hazardous zones; (c) access to 
shelter and disaster preparedness in cases of displacement caused by extreme weather 
events; (d) protection of communities that are relocated away from hazardous zones, 
including protection against forced evictions without appropriate forms of legal or other 
protection, including adequate consultation with aff ected persons.”176

The Special Rapporteur on the right to adequate housing is in the course of prepar-
ing a thematic report on the impact of climate change on the right to adequate housing. 
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This was the main focus of her mission to the Maldives, the preliminary fi ndings from 
which were submi  ed to the Human Rights Council in March 2009.177 In her interim re-
port the Special Rapporteur stressed the international responsibility to urgently support 
adaptation strategies for the impact of climate change on the Maldives, calling a  en-
tion to the lessons learned from the post-tsunami reconstruction process, and called for 
increased research, capacity-building and innovative approaches to enable the design 
of adequate housing and infrastructure in the face of the imminent impacts of global 
warming. The Special Rapporteur also called a  ention to potential human rights risks 
in certain of the Maldivian government’s adaptation strategies, namely those involving 
the consolidation and forced displacement of inhabitants of less populated islands to 
achieve economies of scale for costly investments in services and infrastructure in re-
sponse to climate change.178

Climate change may affect the realization of a range of other human rights

In addition to the rights discussed thus far, climate change may impact the progressive 
realization of a range of other rights as well. Climate change has been characterised as 
a “profound denier of freedom of action and a source of disempowerment.”179 Climate 
impacts – extreme weather events, increased fl ood and drought risk, changing weather 
and crop pa  erns, among others – will likely hamper the realization of the rights to pri-
vate and family life,180 property,181 means of subsistence,182 freedom of residence183 and 
movement.184 For indigenous groups like the Inuit, climate impacts will fundamentally 
alter their way of life, aff ecting a further set of protected rights and interests,185 in par-
ticular the right to the benefi ts of their culture,186 and the right to freely dispose of natu-
ral resources.187 There are concerns among certain groups that policies and measures to 
reduce emissions from deforestation, a signifi cant contributor to climate change, may 
have direct relevance to indigenous peoples’ rights particularly in relation to traditional 
rights to forest produce.188 For these and other communities whose very existence is 
threatened, such as those living in small island states, climate change threatens their 
right to self-determination, protected by both the ICCPR and the ICESCR.189

Research indicates that inequalities within countries are a marker for vulnerability 
to climate shocks.190 One recent quantitative assessment of the human impacts of disas-
ters found that “countries with high levels of income inequality experience the eff ects of 
climate disasters more profoundly than more equal societies.”191 ‘The eff ects of climate 
change will be felt most acutely by those segments of the population who are already in 
vulnerable situations due to factors such as poverty, gender, age, minority status, and 
disability.’192 For example, there is a growing body of scholarship that documents the 
gendered impacts of climate change and climate change policy and the disproportionate 
impacts on women’s rights.193 The nature of that vulnerability varies widely, cautioning 
against generalisation. However, because women form a disproportionate share of the 
poor in developing countries and communities that are highly dependent on local natu-
ral resources, women will in many instances, be disproportionately vulnerable to the 
impacts of climate change.194 The situation is further exacerbated by gender diff erences 
in property rights, political participation, access to information and in economic, social 
and cultural roles.195 [The CEDAW Commi  ee has issued a statement on Gender and 
Climate Change as a contribution to the COP 15 negotiations, drawing a  ention to the 
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gender-diff erentiated impacts of climate change and the need for equal participation of 
women and men in decision-making.196

Another particularly vulnerable group is children. The OHCHR reports that: “[o]ve-
rall, the health burden of climate change will primarily be borne by children in the devel-
oping world.”197 In 2007, Save the Children UK reported that within the next decade up 
to 175 million children are likely to be aff ected every year by natural disasters brought 
about by climate change.198 Recent research by the United Nations Children’s Fund 
(UNICEF) identifi es a wide range of circumstances – ranging from physical a  ributes 
of children to structural factors determining the distribution of economic power and 
social roles, such as the gendered divisions of labour – that will render climate change 
especially threatening to children by exacerbating existing health risks; destroying clin-
ics, homes and schools; disrupting the natural resource base sustaining community 
livelihoods and nutrition and water security; provoking population displacements; and 
undermining support structures that protect children from harm.199 Extreme weather 
events and reduced quantity and quality of water already are leading causes of malnu-
trition and child death and illness. Climate change will again exacerbate these stresses.
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C H A P T E R  3

Environmental Protection 
and Human Rights Law: 

Basic Concepts

Before proceeding with an analysis of the relationship between the climate change 
and human rights legal regimes, it is important to establish what is being compared 

and understand the legal fundamentals at issue. In addition, the terms “human rights,” 
“human rights approach” and “environmental rights” are sometimes used inter-change-
ably, despite the important diff erences between them in normative and legal or institu-
tional terms. But before examining these three concepts, it is appropriate to survey the 
sources of international law within which all three, to varying degrees, may be ground-
ed, so as to provide the necessary legal context for the ensuing analysis. Moreover, given 
this study’s emphasis on normative structure, duties and legal obligations as the distin-
guishing element of a human rights approach to climate change, a brief survey of the 
possible sources for such elements is apposite. Finally, while the study’s analysis places 
greatest emphasis on treaties, it is contended that other, more contested, sources of law 
may well provide the basis for the evolution of new approaches and points of departure 
in this area.

Sources of International Law

The essential sources of international law are those set out in Article 38 of the Statute of 
the International Court of Justice (ICJ), principally treaties, custom, and general prin-
ciples of law.200 Among general norms, there are jus cogens norms, defi ned in article 53 
of the 1969 Vienna Convention on the law of treaties as peremptory norms of general 
international law “accepted and recognized by the international community of States 
as a whole” as norms “from which no derogation is permi  ed” and which can only be 
modifi ed by subsequent norms of general international law “having the same charac-
ter”. These categories are considered, in turn, below. While the emphasis in the present 
discussion is on legal frameworks open to universal membership, this should not be tak-
en as impugning the relevance of regional and national legal regimes and accountability 
frameworks. Not only have the la  er generated a rich and growing body of jurispru-
dence relevant to the human rights impacts of climate change, these are also frequently 
the most proximate and immediate sources of relief and redress for those whose rights 
may be infringed by climate change.
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Climate change law, human rights law and other relevant bodies of international 
law such as those concerning trade and intellectual property rights, have evolved largely 
independently of one another. Yet these bodies of law may all have distinctive and es-
sential roles to play in relation to particular facets of environmental or social problems, 
and may interact with each other in unpredictable ways.201 This gives rise to what is 
known as the “fragmentation” problem.202 However, the literature in this area indicates 
that, in international law, there is a strong presumption against normative confl ict, with 
the consequence that international legal commitments relating to climate change, human 
rights and other relevant regimes should be interpreted, as far as possible, to give rise 
to compatible obligations.203 The recommendation of the ILC would appear to indicate 
that human rights law could guide the interpretation of the rights and obligations under 
the UNFCCC and Kyoto Protocol, provided that two conditions were satisfi ed: (a) a situ-
ation exists whereby the norms of human rights and the norms of climate change law 
are both valid and applicable; and (b) there is no genuine confl ict of norms.204 These two 
bodies of law would then need to be considered for their mutual consistency, points of 
articulation and possible tensions, both at the structural level (looking at the objectives, 
values, normative assumptions and principles embodied by or implicit within each legal 
regime) as well as in their application to given factual situations.205

Treaties

The international climate change regime is regulated principally by the UNFCCC and 
its Kyoto Protocol.206 A total of 192 countries are party to the UNFCCC and a total of 176 
countries are party to the Kyoto Protocol.207 These treaties are legally binding, with rela-
tively determinate content even if some of the core principles remain heavily contested. 
Institutions have been established to facilitate the negotiation process208 and encourage 
emissions reductions,209 as well as to supervise and a  empt to enforce compliance with 
the obligations imposed by these treaties.210

There are now nine “core” international human rights treaties under UN auspices, 
leaving aside more specialised treaty regimes under International Labour Organization 
(ILO), United Nations Educational, Scientifi c, and Cultural Organization (UNESCO) 
and other auspices.211 These treaties cover rights of all kinds – civil, political, economic, 
social, and cultural – and some protect specifi c groups, such as women, children, people 
with disabilities and those discriminated against on the grounds of race. To a greater ex-
tent than the case of climate change, elaborate compliance mechanisms have been estab-
lished under these treaties, as well as under the auspices of the United Nations Human 
Rights Council (UNHRC), to oversee implementation of States’ international human 
rights commitments.212 Generally speaking, these mechanisms are more independent in 
composition and character than the compliance mechanisms under the UNFCCC, and 
to a great extent MEAs more widely,213 and have a potential advantage of permi  ing in-
dividuals, and to some extent groups, to lodge complaints about violations, rather than 
standing being limited to States alone.

Customary International Law

Non-treaty sources of law, including international custom, are relevant in the context of 
both the climate change and human rights regimes, although to a greater degree in the 
la  er fi eld. Under article 38(1)(b) of the Statute of the ICJ, “customary” international law 
can be understood as non-treaty law generated through consistent practice accompanied 



World Bank Study22

by a sense of legal obligation. In the climate change regime there appear to be relatively 
few principles which can confi dently be claimed to enjoy the status of customary inter-
national law.214 One possible exception is the “do no harm” principle,215 and perhaps 
more controversially, the precautionary principle (or precautionary approach),216 each 
of which will be discussed in detail in Part IV below.

By contrast, the Universal Declaration of Human Rights (UDHR)217 constitutes a po-
tential source of numerous customary international law rules in the human rights fi eld. 
The UDHR refers to human rights of all kinds – civil and political as well as economic, 
social, and cultural – and states the “common understanding of the peoples of the world 
concerning the inalienable and inviolable rights of all members of the human family 
and constitutes an obligation for the members of the international community.”218 The 
UDHR itself is in formal terms only a “declaration” rather than a legally binding treaty. 
Yet there is li  le dispute that the UDHR is relevant evidence of customary international 
law, and many scholars would argue that substantial parts of the UDHR now enjoy the 
status of binding rules of customary international law.219

There is no consensus, however, as to how much of the content of the UDHR so 
qualifi es as such. Few scholars extend the list beyond a relatively small number of free-
doms such as the prohibition against slavery, genocide, arbitrary killings, prolonged ar-
bitrary detention, systematic racial discrimination and gross violations of internationally 
recognized rights.220 Some commentators have argued that the right to self-determina-
tion may also be included.221 However, several commentators have argued that a signifi -
cant range of socio-economic rights has also acquired the status of customary law.222 It is 
relevant in this respect that of the 165 countries that had wri  en constitutions in the year 
2004, 116 made reference to a right to education and 73 to a right to health care.223 The 
near universal adherence by UN Member States to international human rights treaties 
that refl ect socio-economic rights (including near universal ratifi cation of the CRC), the 
recent acceptance by the General Assembly of an individual complaints mechanism for 
the ICESCR,224 and universal acceptance of the MDGs are relevant to, even if not disposi-
tive of, this question.225

Peremptory Norms (Jus Cogens) and Obligations Erga Omnes

Jus cogens, meaning “compelling law” in Latin, are special rules of customary (or gen-
eral) international law, defi ned in Article 53 of the Vienna Convention as peremptory 
norms from which no derogation is permi  ed.226 While originating in the law of treaties, 
the concept of jus cogens has now been accepted as part of general international law.227 
The signifi cance of jus cogens norms lies in their status as higher law that cannot be dero-
gated from by any country,228 irrespective of State consent.229

There is no clear agreement on which norms of international law qualify as jus co-
gens, beyond the widely accepted examples of the prohibition of aggression, of racial 
discrimination, of genocide and of slavery. The concept has not been invoked with any 
great degree of consistency in the practice of States and by international tribunals. It is 
generally understood that, in order to qualify as jus cogens, a given norm needs to ex-
press fundamental moral values, with acceptance and recognition by the international 
community of States “as a whole.”230 However, legal theorists remain divided over the 
extent to which peremptory norms derive their legal authority from State consent, natu-
ral law, or the demands of international public order.231
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The threshold requirements for the emergence of jus cogens is certainly higher than 
those necessary to sustain a putative norm of customary international law, as what is 
required is not generality of practice but acceptance and recognition by the community 
of states “as a whole”. Moreover, most, if not all, jus cogens norms are prohibitive in na-
ture, which can make the identifi cation of the generalised practice of States diffi  cult to 
grasp, and hence the boundaries of jus cogens hard to identify.232 The International Court 
of Justice, or its members in separate and dissenting opinions, have referred to jus cogens 
in the context of areas of law as varied as the rights of passage through a territory, hu-
man rights protection, humanitarian law, the law of the sea, self-determination, and the 
prohibition of the unlawful use of force. There is li  le doubt that treaties confl icting with 
the prohibition on the use or threat of force, treaties involving international crimes, and 
treaties contemplating the commission of acts of slave trade, piracy or genocide, would 
be in breach of jus cogens.233 Some international tribunals have extended the concept to 
the execution of juveniles and to torture.234 The fact that the UNHRC has interpreted 
the torture prohibition (or more accurately, the injunction against “cruel, inhuman or 
degrading treatment or punishment”) to include a prohibition on forced evictions in 
some circumstances235 might serve as an interesting signpost for the future evolution of 
this prohibition in response to human needs and housing rights threatened by climate 
change. However, there is li  le consensus beyond this minimum core, and certainly no 
evidence that this category of norm currently extends to international values principles 
of the climate change regime more broadly.236

Closely linked in historical and functional terms to peremptory norms, but concep-
tually and analytically distinct, is the question of obligations erga omnes under interna-
tional law. In international law, erga omnes (in Latin, “towards all”) describes obliga-
tions owed by States to the international community as a whole and which, by virtue 
of the importance of the rights involved, all States have a legal interest in protecting. 
International treaty regimes dealing with subject ma  er expressed to be of “common 
concern” to the international community, or “elementary considerations of humanity,” 
may indicate the existence of a collective interest relevant to the identifi cation of erga 
omnes obligations, although this question is controversial. International treaty regimes 
dealing with subject ma  er expressed to be of “common concern,” to the international 
community, or “elementary considerations of humanity,” may indicate the existence of 
a collective interest suffi  cient to support the emergence of erga omnes obligations While 
it has numerous preconfi gurations, including the jus cogens concept itself,237 the original 
and authoritative exposition of the erga omnes concept was articulated by the ICJ in the 
Barcelona Traction case in 1970:

[A]n essential distinction should be drawn between the obligations of a State 
towards the international community as a whole, and those arising vis-à-vis an-
other State in the fi eld of diplomatic protection. By their very nature, the former 
are the concern of all States. In view of the importance of the rights involved, all 
States can be held to have a legal interest in their protection; they are obligations 
erga omnes. Such obligations derive, for example, in contemporary international 
law, from the outlawing of acts of aggression, and of genocide, as also from the 
principles and rules concerning the basic rights of the human person, including 
protection from slavery and racial discrimination.238
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Clearly, jus cogens norms (peremptory norms) and obligations erga omnes have cer-
tain characteristics in common, and some commonalities in their provenance. The origi-
nal examples of erga omnes obligations cited in the ICJ’s dictum in the Barcelona Traction 
case all derived from rules of general international law belonging to jus cogens. Both 
concepts have acquired new impetus through the work of codifi cation of the law of State 
responsibility undertaken by the International Law Commission (ILC).239 Like jus cogens 
norms, obligations erga omnes are intended to protect the common interests of States and 
basic moral values. Both require signifi cant support from the international community, 
and characteristic expressions a  aching to the jus cogens concept (such as the “interna-
tional community as a whole”) occur also in the ICJ’s dictum on obligations erga omnes.

Yet vital diff erences remain. Foremost among these, jus cogens refers to norms, 
whereas erga omnes refers to obligations. Peremptory rules, like other international 
norms, give rise not only to obligations but also to other legal relations. As Ragazzi ar-
gues, “The proof that a particular international obligation is of erga omnes character does 
not require that this obligation satisfy the tests of norms jus cogens. Moreover “certain le-
gal relations resulting from a peremptory rule (such as those pertaining to the invocation 
of the invalidity of a treaty) do not operate erga omnes, but only with respect to the parties 
to the treaty [purporting to derogate] from the peremptory rule in question.”240 Never-
theless, in principle, obligations erga omnes may strengthen the protection of the funda-
mental values protected by jus cogens norms, by allowing third states to put pressure on 
the parties to a treaty confl icting with jus cogens, to dissuade them from implementing it.

At a functional level, obligations erga omnes play a potentially signifi cant role in 
relaxing the restrictive rules of standing before international tribunals, given the inter-
est of all States in ensuring compliance. Birnie and Boyle suggest that the signifi cance of 
erga omnes obligations goes further still, providing a normative framework and method 
for the international community to hold individual States accountable before the institu-
tions created by treaty regimes.241 The recent work the ILC Study Group on the fragmen-
tation of international law suggests that jus cogens norms and erga omnes obligations may 
be relevant in interpreting and reconciling separate specialised legal regimes under the 
theory of “systemic integration,” under which specialised treaty regimes are assumed 
to form part of a coherent and integrated whole, as a function of the application of rules 
of treaty interpretation refl ected in the Vienna Convention on the Law of Treaties and 
customary international law.242 Implicit in this theory is a recognition that treaty regimes 
evolve in a spontaneous and largely uncoordinated fashion. According to the ILC Study 
Group on the fragmentation of international law, “confl icts” are prone to structural bias, 
both within regimes and in the interaction between regimes, refl ecting the dynamic in-
terplay between diverse constituencies and interests (fi nancial, political, ethical, etc).243 
Indeed, the ILC Study Group recognised that, where independent inter-regime tribunals 
are lacking, there is a strong likelihood that confl icts will be reinterpreted to refl ect struc-
tural biases.244 Under the theory of systemic integration, the ILC Study Group argued 
that confl icts between existing treaties can ordinarily be resolved to satisfaction through 
the application of accepted rules of treaty interpretation.245 It further argued that these 
interpretive rules should be applied, as far as possible, in a manner that leads to a single 
set of mutually compatible obligations for the States parties to each regime and, if this is 
not possible, then the rule which is accorded priority must at least take the subordinate 
rule into account in defi ning appropriate limits. Of relevance to the present discussion, 
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the ILC Study Group postulated, among other things, that specialised legal regimes may 
not derogate from jus cogens, and may not deviate from general law if the obligations of 
general law have erga omnes character.246

As with jus cogens, there is no consensus on the scope and content of erga omnes 
obligations, nor on the precise criteria through which they should be identifi ed. Since 
the Barcelona Traction case, it has been argued before the ICJ, [that in order to qualify as 
erga omnes a legal obligation should: (a) be able to expressed in absolute and unqualifi ed 
terms; (b) refl ect a community interest; (c) protect fundamental goods; (d) be prohibitive 
in nature; (e) not be owed to individual States, but to the international community at 
large; and (f) entail correlative rights that are “held in common,” recognizing – per the 
ICJ’s dictum in Barcelona Traction – that “all States can be held to have a legal interest” 
in their protection. But the Court has not endorsed these criteria and the law remains 
unse  led.

The fi elds of environmental law (and the UNFCCC more particularly) and human 
rights both potentially lend themselves to claims of common concern.247 In principle, 
therefore, subject to the gravity of the particular interests concerned and the degree of 
international support, both fi elds may off er further candidates for inclusion in obliga-
tions erga omnes beyond the original list cited by the ICJ in Barcelona Traction (relating to 
aggression, genocide, and “basic rights of the human person, including protection from 
slavery and racial discrimination”).248

Perhaps controversially, the UNHRC has argued that all internationally recognized 
human rights currently enjoy the status of obligations erga omnes, although the criteria 
applied by the UNHRC in reaching this determination are not entirely clear, and its po-
sition is hard to reconcile with the ICJ’s original dictum in Barcelona Traction249 despite 
the fact that the list of ‘basic rights’ in that dictum was not intended to be exhaustive.250

In the environmental fi eld, there is some support for the view that the erga omnes 
category might extend to the following obligations: to protect and preserve the marine 
environment, including the territorial sea;251 to notify other States immediately of im-
minent danger or damage to the marine environment (an obligation confi ned to coastal 
States);252 to notify the international shipping community of the existence of a mine-
fi eld;253 and not to dispose of nuclear and radioactive wastes in the high seas.254 The 
legal boundaries of more expansive claims, particularly to the extent that the obligations 
concerned are “positive” in nature, remain heavily contested. Some commentators have 
even suggested categorically that all environmental law obligations are erga omnes,255 
an optimistic proposition at best having regard to the indicative criteria for erga omnes 
obligations discussed above.256

General Principles of Law

According to Ian Brownlie, the general principles of international law may refer to rules 
of customary law, to general principles of law or to logical propositions resulting from 
judicial reasoning on the basis of existing international law and municipal analogies.257 
General principles of law are among the recognised sources of international law and 
have a lengthy history of application in disputes between States. Article 38(1)(c) of the 
Statute of the ICJ refers to “general principles of law recognised by civilised nations,” 
which in eff ect means all nation-states.259 It is generally understood that the general 
principles of international law259 can be drawn from underlying principles and postu-
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lates of national legal systems [as well as unperfected sources of international law, for 
example, where a putative customary rule is not evidenced by suffi  cient or consistent 
State practice.260 While on a formally equal footing with other sources of law referred to 
in Article 38(1) of the Statute of the ICJ,261 many scholars consider general principles to 
be a secondary source of international law to be invoked as supplementary rules “where 
appropriate.”262

According to the academic literature, one may identify at least four main functions 
served by general principles: (1) a source of interpretation for conventional (treaty-
based) and customary international law, which has in practice been the most widely 
accepted and practical use of this source of law;263 (2) a means for developing new norms 
of conventional and customary law; (3) a supplementary source of law; and, arguably, 
(4) a modifi er of conventional or customary law rules.264 The practical signifi cance of 
these closely related functions, in an increasingly globalised world, may be seen in the 
increasing demands placed upon international law to address problems beyond the 
scope of existing treaty, custom or other accepted sources of law.265 Thus, in theory, 
general principles may fi ll gaps in treaty or customary law and furnish supplementary 
reference norms for the purposes of adjudication and interpretation, further than those 
provided by natural law and other such sources.266

However, to at least the same degree as jus cogens norms and obligations erga omnes, 
there is li  le evident consensus on which principles derived from municipal systems or 
international law may qualify as “general principles” for purposes such as those enu-
merated above, or precisely how such determinations are to be made, or where their 
boundaries may lie.267 The history of the ICJ’s engagement with general principles has 
been as cautious as it has been lengthy, doing no service to certainty.268 There are a 
number of relatively well accepted principles of judicial procedure and evidence drawn 
from municipal systems that have gained widespread acceptance as “general principles” 
applicable to the determination of international claims. Examples include the principles 
of res judicata, equity, good faith and estoppel.269 There has also been a modest degree 
of explicit judicial support for the inclusion of certain human rights, notably the right 
to self-determination.270 In principle, the category of “general principles” appears apt to 
capture a greater range of socio-economic rights than customary law, and appears to be 
more amenable than other non-treaty sources to the inclusion of obligations of a positive 
nature across human rights of all kinds. More pertinently still, it is relevant to note that 
the precautionary principle (while not fi rmly established as a customary rule) derived 
originally from municipal law systems, as did international norms and principles relat-
ing to environmental impact assessment.271 The proliferation of national and regional 
constitutional provisions and jurisprudence concerning environmental rights may be 
expected to sustain many future claims for the emergence of general principles of inter-
national environmental law.272

Conclusions on Sources of International Law

The foregoing discussion was necessarily schematic in nature, highlighting the primary 
sources of international law formally recognised in Article 38(1) of the Statute of the 
ICJ, including sources of peremptory norms and norms giving rise to obligations erga 
omnes insofar as they may be relevant to climate change and human rights. It is not in-
tended to detract from the normative signifi cance and potential relevance of so-called 
“soft law,” that is to say, legal principles emerging from non-legally binding instruments 
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such as UN General Assembly Resolutions, Declarations, world summit outcomes and 
so forth.273 Moreover, as many commentators have noted, there are limits to the extent to 
which positivist legal thought – emphasising State structures and the power of sanction 
in enforcing compliance with legal rules – in analysing and resolving international law 
problems.274 It is well recognised that principles lacking the status of formally binding 
rules may still be “normative” in the context of practical reasoning,275 that is, as a guide 
to deliberation, discourse or decision-making, whether the la  er be in the legislative, 
judicial or administrative context,276 or as “a legal concept exercising a kind of intersti-
tial normativity, pushing and pulling the boundaries of true primary norms when they 
threaten to overlap or confl ict with one another”.277 These la  er sources and functions 
assume additional importance in the context of extra-territorial obligations concerning 
international cooperation and assistance, issues that are fundamental to the integrity 
and viability of the international climate change regime, given the limitations of the pri-
mary sources of law in these respects as will be explored in more depth in Parts IV and V.

A conclusion from the foregoing discussion, however, is that the international cli-
mate change regime has far stronger foundations in international treaty law than in non-
treaty sources. By contrast, while a signifi cant number of international human rights 
standards can be identifi ed and defended through non-treaty sources, this should be 
seen against a sixty-year history of standard-se  ing and norm consolidation in the hu-
man rights fi eld, resulting in a comprehensive and detailed acquis and comparatively 
mature and elaborate compliance mechanisms at international and regional levels. Both 
the climate change and human rights treaty regimes refl ect binding obligations with 
objectively ascertainable content, and enjoy near-universal subscription.

Finally, while conclusions on this question are necessarily both qualifi ed and specu-
lative, jus cogens norms and obligations erga omnes may yet prove to play important roles 
in the human rights and environmental fi elds, in terms of their incrementally expanding 
content and – particularly for jus cogens rules – their comparative weight in the hierarchy 
of international norms.278

Public International Law Approaches and Beyond: Human 
Rights Law vs. “Human Rights Approaches”

The dominant focus of this paper is the relationship between climate change and human 
rights under international law, but the philosophy, language and concepts of human 
rights are not the sole domain of lawyers. Social scientists, development workers, civil 
society groups and to some extent policy-makers have been active in bringing a human 
rights perspective to climate change research, advocacy and campaigning, relying upon 
a wider range of conceptions and articulations of human rights than those embodied the 
international human rights framework. The purpose here is not to survey these various 
conceptions, but rather to clarify a few threshold defi nitional and conceptual issues and 
– further to the concluding remarks of the preceding section – draw a small number of 
general conclusions about the relationships between legal and “non-legal” approaches. 
Questions of the “value-added” of human rights in the context of climate change are 
dealt with subsequently.

Proponents of diff ering conceptions of human rights in the climate change context 
frequently speak of a ”human rights approach” to climate change. But often the specifi c 
conceptual premises are not made clear, nor a relationship with international human 
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rights law articulated. In general terms the expression “human rights approach” appears 
to draw more from human development theory and humanitarian policy and practice 
than, necessarily, from human rights as a legal construct. The meaning and normative 
and practical implications of this term varies in accordance with context and user, and 
the linkages with the human rights legal framework vary across a broad spectrum. 
This term is sometimes used inter-changeably with the term “human rights-based ap-
proaches,” although the la  er can arguably be seen as a broader concept capable of em-
bracing property rights regimes – such as the emissions trading regimes under the UN-
FCCC – to a greater extent than the international human rights legal framework might 
countenance.279

In development practice at both policy and community level, “human rights ap-
proaches” frequently aim to give expression to generic human rights “principles” con-
sidered to be important for development practice, such as participation, accountability, 
equality and non-discrimination,280 rather than the binding human rights legal stan-
dards in force in the country concerned. Such “good process” principles are common-
place in MEAs, such as the information, participation, accountability portions of the Aar-
hus Convention281 and are refl ected in soft law instruments such as the Rio Declaration’s 
Principle 10.282 But in the climate change context the term “human rights approach” 
has also been taken by some commentators to imply a more or less exclusive focus on 
litigation strategies.283 Many others might regard this conception as unduly reduction-
ist, quarantining human rights within legal bounds and the well-known limitations of 
formal redress mechanisms, and perhaps foreclosing inquiry into multi-disciplinary ap-
proaches that promote more holistic visions of human rights as an empowering vocabu-
lary and framework for political and social change.
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C H A P T E R  I V

The Potential Relevance of Human 
Rights Law to Climate Change

Most human rights treaties do not refer to environmental protection.284 The tribunals 
that interpret the agreements have nevertheless derived norms of environmental 

protection from the rights that the treaties do protect, including rights to life and health. 
The relevant jurisprudence is largely from regional bodies, but because of the similarity 
in the treaties’ expressions of the rights, their interpretations may be persuasive author-
ity for similar interpretations of human rights treaties with universal membership, such 
as the international human rights treaties. In the succeeding discussion, the term “envi-
ronmental human rights jurisprudence” means the indirect enforcement of environmen-
tal protections through human rights claims.

General Relevance of Human Rights to the Climate Change Debate

The focus of this paper is the potential role of international law in addressing the hu-
man impacts of climate change. It is a widely held view that law plays an important role 
in grounding and mediating confl icting ideas and claims within a relatively objective 
and consensual normative framework.285 However, while pursuing a legal analysis, it is 
important to bear in mind that the moral values and theories underpinning legal rights 
form an indispensible part of their claim to legitimacy and quest for traction in any given 
se  ing.286 There are a number of distinctive a  ributes that legally-binding human rights 
norms and the operational principles in which they are explicitly grounded can bring 
to climate change mitigation and adaptation eff orts, negotiations and policy-making. 
These may be conceived of as elements of “value-added,” but in doing so the frame of 
inquiry should not be limited to empirical justifi cations, alone; the co-called “intrinsic” 
and “constitutive” arguments have self-standing justifi cation, whatever the debates on 
the empirical evidence. The added-value of human rights in the particular context of cli-
mate change policy-making may be understood in the following ways, which may draw 
upon instrumental, intrinsic and constitutive rationales for human rights, recognizing 
also that these are not mutually exclusive and may be overlapping:287

■ A focus upon human rights law may serve to locate policy work within the 
framework of internationally agreed obligations.288 Acceptance of certain goods, 
interests or goals as rights may have the eff ect of establishing a hierarchy of 
importance among policy goals, helping to ensure that human rights are not 
traded off  among other interests lacking that status.
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■ Human rights law may help to establish a core set of minimum thresholds or 
basic human rights standards, which international and national mitigation and 
adaptation measures should take into account and respect. The international 
human rights framework, and jurisprudence under the ICESCR in particular, 
may help elaborate the substantive content of this “core minimum” set of entitle-
ments, in a manner adapted to national conditions and resource constraints.289

■ The international human rights legal framework evinces an abiding concern for 
discrimination and a focus on vulnerability and those whose rights are most at 
risk. While there is no specifi c human rights legal instrument concerning pov-
erty, the international human rights legal regime includes numerous treaties 
protecting the rights of individuals and groups who may be more vulnerable 
to adverse climate impacts, including women (and rural women in particular), 
children, indigenous peoples and ethnic minorities, scheduled castes, and per-
sons with disabilities, among others.

■ Human rights can inform processes by placing a focus on participation as a 
right in itself, including ensuring that those whose rights are aff ected by climate 
change have an eff ective voice in se  ing national and international mitigation 
targets and policies, and that aff ected communities can participate in and have 
ownership of the design and implementation of adaptation initiatives. Interna-
tional human rights legal standards help establish normative foundations and 
essential guarantees for active, free and meaningful participation, including the 
rights to freedom of expression and association and self-determination.

■ Human rights may off er a normative and institutional framework for strength-
ened accountability of those responsible for adverse impacts of climate change, 
as well as national authorities and others responsible for implementing adapta-
tion measures. This might include requirements for States to more systematical-
ly undertake and publicize social impact assessments (or human rights impact 
assessments) prior to and during the implementation of signifi cant policy mea-
sures relevant in the context of mitigation and adaptation,290 report publicly on 
results in implementing mitigation targets and policies, ensure eff ective and 
transparent governance of adaptation strategies and funds, and provide trans-
parent and eff ective mechanism of redress for those whose rights are violated. 
Strengthened accountability, it is sometimes claimed, may also promote greater 
sustainability of the outcomes sought to be achieved in the given context.

■ The human rights framework places emphasis on more eff ective international 
cooperation. While extra-territorial obligations are comparatively less clear-cut 
and quantifi able under international human rights law, it may be argued that 
states should be encouraged to take on emissions cuts in line with their contri-
butions to climate change harms as well as their capacity to assist, and contrib-
ute to the fi nancing of adaptation programmes accordingly.291

This is of course no more than an illustrative list of a  ributes, drawn from the de-
fi ning feature of international human rights law as a system of accountability framed 
around the relationship between the individual (and to some extent groups) and the 
state. Moreover, while the focus here is deliberately legal in orientation, the discussion 
does not discount the potential role of ethically-based or policy-based frameworks.
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Lessons from “environmental human rights jurisprudence”292

Environmental human rights jurisprudence, as defi ned in the introduction to this Part, 
has drawn on each of the major categories of human rights, including civil and politi-
cal rights, economic, social, and cultural rights, and peoples’ rights.293 It is noteworthy 
that, even though the treaties assign States diff erent types of obligations for diff erent 
categories of rights, the jurisprudence has developed very similar requirements across 
the board. It construes the treaties as imposing duties on States to regulate not only 
their own behaviour, but also that of private actors subject to their control. It sets out 
strict procedural duties that States must follow before causing or allowing environmen-
tal harm. And it gives States discretion in deciding on amounts of permissible environ-
mental harm, as long as the States follow the procedural requirements and their deci-
sions meet minimum substantive standards. These minimum standards are not always 
clearly defi ned in the abstract, but the jurisprudence of courts and tribunals has helped 
to fl esh out the core substantive content of human rights, within and beyond the context 
of claims arising from environmental harms.

Duties to regulate private as well as State action

In addition to requiring states to refrain from violating human rights themselves, hu-
man rights treaties require States to take steps to protect the rights from private conduct 
that interferes with their enjoyment.294 Regional tribunals and quasi-tribunals have es-
tablished that this duty to protect applies to infringement of human rights caused by 
environmental degradation.

For example, in reviewing a complaint that the military government of Nigeria had 
exploited oil resources in the Ogoniland region “with no regard for the health or envi-
ronment of the local communities,”295 the African Commission on Human and Peoples’ 
Rights found that the exploitation violated many human rights protected by the African 
Charter, including the right to life of the Ogoni people living in the area.296 The Com-
mission emphasized that Nigeria’s duty was not simply to refrain from violating rights 
itself, but also to “protect [its] citizens . . . from damaging acts that may be perpetrated 
by private parties,” including Shell Oil, Nigeria’s partner in extracting the resources.297

Similarly, in a 1997 report on the situation of human rights in Ecuador, the Inter-
American Commission on Human Rights said that pollution from oil exploitation and 
mining in the Orient region had caused grave health problems in local communities, 
which adversely aff ected the inhabitants’ right to life.298 Like the African Commission, 
it said that the State’s human rights obligations extended beyond its own agents’ con-
tribution to the problem: the threat to life and health could “give rise to an obligation 
on the part of a State to take reasonable measures to prevent such risk, or the necessary 
measures to respond when persons have suff ered injury.” The State must ensure that it 
has measures in place to prevent life-threatening harm from pollution, including from 
private sources, and “respond with appropriate measures of investigation and redress” 
when environmental contamination infringes its residents’ right to life.299

The most detailed environmental jurisprudence built on civil and political rights 
comes from the European Court of Human Rights. In cases construing the European 
Convention on Human Rights, the Court has established that while environmental harm 
may violate the right to life,300 it need not do so to trigger State duties. Even if environ-
mental degradation merely causes adverse eff ects on health and the quality of life in the 
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home, it may interfere with the right to privacy.301 Although the adverse eff ects must 
a  ain a “certain minimum level,”302 severe endangerment of health is not necessary. It is 
enough for the pollution to aff ect “individuals’ well-being and prevent them from enjoy-
ing their homes in such a way as to aff ect their private and family life adversely.”303 If 
so, the State is under an obligation to take positive steps to protect against the harm,304 
whether it caused the pollution directly or failed to protect against pollution from pri-
vate actors.305 In either case, “the applicable principles are broadly similar.”306

Human rights bodies have also established that environmental degradation can in-
terfere with economic, social, and cultural rights, including, in particular, the rights to 
the highest a  ainable standard of health307 and to components of an adequate standard 
of living, including rights to water308 and food.309 As discussed in Part I above, economic, 
social, and cultural rights – like civil and political rights – have been construed as requir-
ing States not only to refrain from violating the rights itself (i.e., to respect the rights), but 
also to take positive measures, including protecting against infringements of the rights 
by non-State actors (i.e., to protect the rights) and other appropriate measures towards 
the full realization of the right (i.e., to fulfi l the rights).

In the UN context, the CESCR has applied these duties to environmental degrada-
tion, most thoroughly in the context of its examination of the right to water. There, it said 
that States’ duty to respect the right to water requires them to refrain from interfering 
with the enjoyment of the right, including through “unlawfully diminishing or pollut-
ing water, for example through waste from State-owned facilities,”310 and their duty to 
protect the right requires that they adopt the necessary measures to restrain third parties 
from interfering with the enjoyment of the right including, again, by pollution.311 Other 
positive measures required by what the Commi  ee calls the duty to fulfi l include the 
adoption of comprehensive programs to ensure that “there is suffi  cient and safe water 
for present and future generations,” which may include impact assessment and the re-
duction and elimination of pollution.312 In less detail, the CESCR has also indicated that 
States’ duties to respect the right to health include refraining from “unlawfully polluting 
air, water and soil, e.g. through industrial waste from State-owned facilities,”313 and that 
their positive duties include adopting measures against environmental health hazards 
by formulating and implementing “national policies aimed at reducing and eliminating 
pollution of air, water and soil.”314

Procedural and Substantive Standards

International tribunals and quasi-tribunals have held that environmental harm may im-
plicate a wide range of human rights, which in principle give rise to diff erent types 
of duties. Nevertheless, in the environmental context, tribunals have derived remark-
ably similar duties from these various rights. Generally they require strict procedural 
safeguards, including prior assessment of environmental impacts, full and informed 
participation by those aff ected, and judicial recourse for States’ failure to comply with 
their obligations.315 They defer to States’ decisions as to how to strike a balance between 
development and environmental protection, but the deference is not absolute. The com-
mon theme throughout the jurisprudence is that States may undertake or allow environ-
mental degradation that interferes with the enjoyment of human rights, as long as they 
follow the procedural requirements and protect against environmental harm that goes 
too far.
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For example, in construing civil and political rights (specifi cally, the rights to life 
and privacy) aff ected by environmental harm, the European Court of Human Rights has 
allowed the State a great deal of discretion to fi nd a “fair balance” between the rights of 
the individual and the interests of others in the broader community, whether the harm 
is caused by the State directly or by a private actor.316 In determining whether the State 
has found an acceptable balance, the Court has looked to domestic law as an important 
consideration. If the State has failed to meet domestic standards by allowing excessive 
levels of pollution317 or failing to implement a domestic court’s decision to close a facil-
ity,318 then it has virtually always been found to have violated its international duties.319 
If, on the other hand, a State has complied with its own environmental law, the Court 
has usually upheld its actions.320

More generally, the European Court of Human Rights has emphasized that the de-
cision-making process must be fair and “such as to aff ord due respect” to the interests 
protected by the Convention.321 It has set out the specifi c requirements that the decision-
making process must meet:

Where a State must determine complex issues of environmental and economic 
policy, the decision-making process must fi rst involve appropriate investiga-
tions and studies in order to allow them to predict and evaluate in advance the 
eff ects of those activities which might damage the environment and infringe in-
dividuals’ rights and to enable them to strike a fair balance between the various 
confl icting interests at stake. The importance of public access to the conclusions 
of such studies and to information which would enable members of the public 
to assess the danger to which they are exposed is beyond question. Lastly, the 
individuals concerned must also be able to appeal to the courts against any 
decision, act or omission where they consider that their interests or their com-
ments have not been given suffi  cient weight in the decision-making process.322

If procedural requirements are met, “only in exceptional circumstances” will the Eu-
ropean Court of Human Rights “revise the material conclusions of the domestic authori-
ties.”323 The Court has made clear, however, that States’ decisions must meet minimum 
substantive standards. In two cases, one concerning the failure of a State to prevent a 
mudslide that breached a dam and killed eight people, and one involving a methane ex-
plosion at a waste site, the Court said that States must establish a legal framework to ef-
fectively deter threats to the right to life and require everyone concerned to take practical 
measures to ensure the protection of those whose lives might be endangered.324 In the 
case concerning the deadly mudslide, the Court found that Russia ignored warnings that 
dangerous mudslides might occur, did not institute an early-warning system that would 
allow people to evacuate in time, and did not allocate funds for the repair of protective 
dams.325 It concluded that Russia failed to establish the legal framework necessary to 
deter threats to the right to life, and thereby violated its substantive obligations under 
the Convention.326

Although the Inter-American Commission on Human Rights has not developed as 
detailed a jurisprudence as that of the European Court of Human Rights, it has taken a 
broadly similar approach to States’ procedural and substantive duties regarding envi-
ronmental threats to the right to life. In the 1997 Ecuador report mentioned above, for 
example, the Inter-American Commission said, rather vaguely, that States must take 
“reasonable measures” to prevent the risk of harm to life and health. Like the European 
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Court of Human Rights, it avoided se  ing out concrete limits on environmental deg-
radation, noting that States have the freedom to develop their own natural resources. 
Instead, it emphasized procedural safeguards, saying that protection of human rights in 
this context “may best be advanced through measures to support and enhance the ability 
of individuals to safeguard and vindicate those rights.” To that end, it stressed the im-
portance of access to information, participation in relevant decision-making processes, 
and judicial recourse, the same procedural rights highlighted by the European Court of 
Human Rights.327

The Inter-American Commission and the Inter-American Court of Human Rights 
have also recognized that, to protect the rights of minorities that rely on the natural envi-
ronment, it is necessary to protect that environment.328 In this respect, they have looked 
to the right to property, which they have held may be exercised collectively by an indig-
enous or tribal community.329 The right to property is of particular importance to such 
communities because without rights to the land and resources on which they rely, “the 
very physical and cultural survival of such peoples is at stake. Hence the need to protect 
the lands and resources they have traditionally used to prevent their extinction as a 
people.”330 On this basis, the Inter-American Court has held that a community’s right to 
property includes not only the right to own the land that the community has tradition-
ally occupied, but also the right to own the natural resources it has traditionally used.331 

As in other environmental human rights cases, the Inter-American system has adopted 
procedural safeguards to protect this right. For example, the Inter-American Court has 
held that until the land traditionally occupied by a community is delimited and titled 
in consultation with the community, the State may not allow its “existence, value, use 
or enjoyment” to be aff ected, either by its own agents or by third parties acting with its 
acquiescence or tolerance.332

Human rights bodies examining the eff ect of environmental harm on economic, 
social and cultural rights have also developed strict procedural requirements. For ex-
ample, in the 2001 Ogoniland decision, the African Commission concluded that Nigeria 
had violated the right to health of the Ogoni by allowing, and participating in, the ex-
ploitation of oil in their region. The Commission analyzed that right together with the 
people’s right to a “general satisfactory environment” recognized by the African Char-
ter.333 In response to largely uncontested allegations that oil production had resulted 
in numerous oil spills and the disposal of toxic wastes directly into the environment, 
and that the resulting contamination had caused a wide range of short- and long-term 
health eff ects,334 the Commission said that the rights to environment and health together 
“obligate governments to desist from directly threatening the health and environment 
of their citizens.”335 It held that to comply with the spirit of these rights, governments 
must order or at least permit “independent scientifi c monitoring of threatened environ-
ments,” require studies of environmental and social impacts before any major industrial 
development, monitor projects, and provide communities information and opportuni-
ties to participate in development decisions aff ecting them.336

This emphasis on procedural measures as a way to safeguard environmental pro-
tection can be seem as similar to the approach taken by the European Court of Human 
Rights to environmental harm to the rights to privacy and life. It allows States to de-
cide for themselves, within wide parameters, how to balance environmental protection 
with other important societal goals, such as the development of natural resources for 
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economic growth.337 Nevertheless, the discretion is not unbounded in this context, any 
more than it was in the context of the rights reviewed by the European or Inter-American 
Courts. The African Commission also found substantive violations of human rights in 
Ogoniland. In particular, it held that the destruction and contamination of food sources, 
both by Nigeria directly and by private parties with State authorization, had violated the 
Ogoni’s right to food.338

In perhaps the most important decision on the application of the right to health to 
environmental harm to come out of the Council of Europe system, the European Com-
mi  ee of Social Rights concluded that Greece’s policies toward lignite mines and power 
plants placed it in violation of its obligations under Article 11 of the European Social 
Charter, which requires States to take certain measures in furtherance of the right to 
health.339 Its decision emphasizes that States do not have unlimited discretion to balance 
away human rights in se  ing their environmental policies. In addition to concluding 
that Greece had failed to implement procedural safeguards,340 the Commi  ee chastised 
Greece for failing to make suffi  cient progress toward the goal of “overcoming pollu-
tion.”341 It found, inter alia, that Greece had too few inspectors, that its fi nes were insuf-
fi cient to deter violations of its air quality standards, and that it had not shown that 
the power plants had adopted best available techniques to reduce pollution.342 “[E]ven 
taking into consideration the margin of discretion granted to national authorities in such 
ma  ers,” the Commi  ee stated, “Greece has not managed to strike a reasonable bal-
ance between the interests of persons living in the lignite mining areas and the general 
interest.”343

The CESCR has also specifi ed procedural duties to protect rights from environmen-
tal harm, which are very similar to those identifi ed by the regional bodies. The CESCR 
General Comment on the right to water indicates that the relevant authorities must make 
sure that actions that interfere with the right meet basic procedural requirements, in-
cluding: “(a) opportunity for genuine consultation with those aff ected; (b) timely and 
full disclosure of information on the proposed measures; (c) reasonable notice of pro-
posed actions; (d) legal recourse and remedies for those aff ected; and (e) legal assistance 
for obtaining legal remedies.”344 And, like the other human rights bodies, the CESCR 
has indicated that States also face minimum substantive standards.345 It has stated that a 
State does not necessarily violate its obligations under the ICESCR by failing to prevent 
water pollution, if the failure was despite its best eff orts, but, if the failure results in the 
infringement of “minimum essential levels” of the right to water, the State has violated 
a core obligation, although a lack of suffi  cient resources can almost certainly be consid-
ered an exculpatory factor, with the onus of proof being on the claimant State.346 The 
CESCR’s jurisprudence may be seen in the context of increasing preparedness of interna-
tional, regional and national tribunals to give eff ect to “positive rights” claims, helping 
fl esh out minimum substantive content of socio-economic rights, within a history and 
continuing general pa  ern of deference to legislative prerogatives.347

All of the rights discussed so far are human rights held by individuals. In addition, 
peoples may have rights recognized by human rights law. In particular, the ICCPR and 
the ICESCR recognize a people’s right to self-determination, and state that it includes 
the right of all peoples to “freely dispose of their natural wealth and resources,” and 
that “[i]n no case may a people be deprived of its own means of subsistence.”348 It could 
be argued that environmental degradation so massive as to deprive a people, however 
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defi ned, of its means of subsistence would constitute a serious abridgement of the right 
to self-determination.349

Taking into account the consistent pa  ern of regional and international jurispru-
dence, reinforced in an increasing number of international instruments, certain com-
mentators have suggested that administrative procedures such as those embodied in 
the Aarhus Convention350 may soon lay plausible claim to the status of legally binding 
norms as a ma  er of international custom. For example, noting the process guarantees 
regulating policy formulation, implementation and impact assessment in Aarhus, Mu-
sungu observes that “parallel procedural requirements are spelled out in Articles III and 
VI of the World Trade Organizations Services Code, and in a variety of Bilateral Invest-
ment Agreements. The European Court of Human Rights has interpreted Article 6 of 
its Convention, a provision guaranteeing a fair and public hearing in the determination 
of civil rights and obligations, as implying a similar set of rights.”351 Thus, it has been 
argued, “although not all governments may have yet formally accepted administrative-
procedure type obligations in all contexts, the obligation is coming close to customary 
law, and there is nothing novel in applying such principles to national governments 
through arrangements under the UNFCCC.”352 It is important to recognize, however, 
that, as it has developed, environmental human rights jurisprudence has not ventured 
far in prescribing specifi c substantive standards. General socio-economic rights jurispru-
dence has evolved substantially. Yet by the same token, an exclusive focus on procedural 
rights may present obvious limitations in the context of human rights law which pro-
tects a core of rights that society cannot decide to infringe, even if it does so through an 
inclusive, informed decision-making process. If a State’s action (or failure to act) results 
in an interference with that core, then it may have violated human rights even if its ac-
tion resulted from an inclusive, well-informed decision that off ered full participation to 
all those aff ected.353 Refl ecting this concern, the environmental human rights jurispru-
dence reviewed here makes clear that it is not completely deferential to States’ decisions, 
even if they result from a satisfactory procedure. The human rights bodies that have 
developed the jurisprudence have consistently stated that, while governments may bal-
ance environmental protection against other interests, that balance may not be struck in 
a way that violates minimum substantive standards.

Environmental Rights – A “Human Right to a Healthy Environment”

Beyond “environmental human rights jurisprudence” discussed in the preceding sec-
tion, there has been considerable debate over the emergence of a self-standing “human 
right” to an environment of a particular quality under international law. This idea has 
only a relatively brief history, limited traction in international law, and comparative-
ly limited expression in regional and national jurisprudence, and has not yet featured 
prominently in debates and legal claims connected with climate change. Moreover much 
of the normative development at the international level lies in the realm of “soft law.”354 
Nevertheless, whether as a signpost to the future evolution of international law, or as 
part of the conceptual and normative framework within which the compatibility of es-
tablished norms concerning climate change and human rights could presently be as-
sessed, a brief treatment of this issue is warranted here.355

It is only in the last few decades that environmental protection has begun to be ar-
ticulated in the language of human rights. Several international soft law instruments356 
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as well as certain treaties recognize and protect self-standing environmental rights, 
whether procedural357 or stand-alone358 in nature. The European Charter of Fundamen-
tal Rights also recognizes the importance of environmental protection in the context of 
sustainable development, although this is articulated as a policy objective for the EU 
rather than a self-standing legal right.359 In addition, more than a hundred national con-
stitutions360 recognize various formulations of environmental rights, although the extent 
to which these are intended to take eff ect as political principles as opposed to constitu-
tional rights is both variable and debatable.361

As the discussion in the preceding section revealed, recent human rights jurispru-
dence shows a willingness of tribunals and expert bodies to acknowledge that envi-
ronmental harms may be associated with violations to internationally recognized rights 
such as the right to life, health, respect for private and family life, among others. But 
for the most part this jurisprudence falls well short of signaling the emergence of a self-
standing right to a healthy environment.

Yet there is a vibrant scholarship on this topic and countervailing trends at regional 
and national level to take into consideration. For example, it has been argued that Article 
24 of the African Charter and Article 11 of the San Salvador Protocol both represent cus-
tomary law,362 building the case for the notion of an emerging right under international 
law more generally.363 More tangibly still, developments in Europe may point toward 
an increased recognition of procedural and substantive environmental rights within Eu-
rope. It has been argued that procedural environmental rights such as the right to access 
to information, the right to participation, and right to access to justice, may already have 
reached the status of regional customary law in Europe through adoption of the Aarhus 
Convention and other regional legal instruments,364 agreements, and European Com-
mission (EC) Directives.365 The environmental human rights jurisprudence discussed in 
Part IV(2) above, while not directly on point, may in due course strengthen the empirical 
and normative foundations and impetus towards a substantive human right to the en-
vironment in international law.366 The complexity and quintessentially global character 
of climate change challenges could perhaps, eventually, build momentum towards a 
self-standing legal norm in this area, consistent with what appears to be a strengthening 
moral and philosophical case.367

Many have argued that the broad or vague formulations of self-standing environ-
mental rights have presented obstacles to their reception into international law.368 Yet 
some jurisprudence in this particular fi eld suggests that these obstacles may not be in-
surmountable, and that as with socio-economic rights, they may be amenable to a level 
of defi nition that renders particular aspects of the right justiciable. In the Oposa case, for 
example, the Supreme Court of the Philippines issued a judgment based upon a spe-
cifi c fi nding of a violation of an autonomous environmental human right (in that case, 
a constitutional right to a “balanced and healthful ecology”), distinguishing itself from 
the usual run of environmental human rights jurisprudence in taking the interests of 
future generations explicitly into account.369 In Taskin v. Turkey, the plaintiff  relied on the 
right to a healthy environment in the Turkish Constitution before the European Court 
of Human Rights, which found this to constitute a civil right within the meaning of the 
ECHR.370 And in the Ogoniland case, as discussed earlier, the African Commission found 
the government of Nigeria in violation of the right to a “satisfactory environment” under 
Article 24 of the African Charter, along with the right to life, health and property.371 The 
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African Commission said that Article 24 “requires the State to take reasonable and other 
measures to prevent pollution and ecological degradation, to promote conservation, 
and to secure an ecologically sustainable development and use of natural resources.”372 
More specifi cally, the Commission ruled that Article 24 obliges States to facilitate and 
publicize “environmental and social impact studies prior to any major industrial de-
velopment” and to provide “information to those communities exposed to hazardous 
materials and activities and providing meaningful opportunities for individuals to be 
heard and to participate in the development decisions aff ecting their communities.”373 

While the Commission’s use of terms such as “reasonable” might appear vague at fi rst 
glance, the “reasonableness” test has presented no obstacle to the eff ective adjudica-
tion of constitutional human rights in South Africa.374 Established methods of judicial 
reasoning have proven capable of applying such broadly worded tests to appropriate 
factual contexts. The Commission’s reaffi  rmation of environmental procedural rights is 
also noteworthy, perhaps contributing in some measure towards the consolidation of 
such rights in international law. Recent constitutional law developments in France are 
apposite too. The French Constitution was amended in 2005 to include a “Charter of the 
Environment” which aff ords to all citizens of France the right to live in a “balanced envi-
ronment, favorable to human health.”375 The Charter has been relied upon by the French 
Conseil Constitutionnel in reviewing the constitutionality of ordinary bills, although, as of 
2008, without yet fi nding any breach of the Charter’s provisions.376 However, the Char-
ter was also relied upon by a local administrative court as a basis for suspending the 
granting of an administrative permission for a rave party to occur in a former airfi eld, 
which had subsequently been listed under domestic nature conservation law.377 While 
the reported body of practice of the Conseil Constitutionnel and administrative courts is 
presently modest at best, it serves to illustrate the point that the practical application of 
generally worded environmental rights in the legislative and judicial processes should 
not be dismissed out of hand.378

Developments such as these will likely continue to a  ract a mixed reception. Be-
yond perceptions relating to excessive vagueness, Birnie and Boyle identify anthropo-
centricity and redundancy as the principal objections to the notion of an autonomous 
human right to a decent environment.379 Others have averred to the particular com-
plexity and inter-disciplinary character of environmental issues when juxtaposed with 
human rights;380 diffi  culties in balancing putative environmental rights with existing 
human rights;381 and risks of diverting a  ention and eff orts from more achievable and, 
arguably, eff ective environmental and human rights objectives.382 The tactical merit of 
litigating environmental protection in human rights forums, likewise, is not a straight-
forward question,383 and UN Member States have agreed to a set of formal criteria gov-
erning standard-se  ing in the human rights fi eld, which has been invoked by Member 
States to resist the emergence of “new” rights in other contexts in recent years.384

The above considerations pertain to the environmental fi eld generally. Technical and 
normative complexity may prove particularly challenging in connection with climate 
change more particularly. For example, what degree of temperature increase should be 
regarded as acceptable, some temperature increase being inevitable?385 Against which 
of the numerous existing standards or benchmarks can the qualitative level of protection 
be assessed? How should one factor in the diff ering impacts between people and com-
munities, and diffi  cult human rights trade-off s associated with States’ varying develop-
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ment needs? To what extent should States’ legal obligations relating to the human rights 
impacts of climate change vary according to their economic capacities and historical 
responsibility? How does one deal with the problem of transboundary harms and extra-
territorial jurisdiction? And to what extent should communities or collectivities (char-
acteristic of so-called “solidarity rights” or third generation rights under international 
law)386 be regarded as rights-holders, and non-State actors,387 including multinational 
corporations, be regarded as duty-bearers directly under a new substantive right to a 
climate of a certain prescribed quality?

There is presently very li  le direct support for a substantive human right to the en-
vironment under international treaty law, and virtually no evidence that a human right 
to the environment might be derived from custom or general principles of international 
law. On the existing state of the scholarship and evidence such a right can be character-
ized, at best, as an embryonic one,388 and the more particular challenges presented by 
the cross-boundary nature of climate harms must also be confronted.

The Potential Application of Environmental Human 
Rights Law to Climate Change389

The preceding review indicates that States are generally responsible not only for ensur-
ing that their own conduct does not violate human rights, but can also be responsible for 
protecting against interference with human rights from other sources, including private 
actors, and a number of human rights bodies have confi rmed that this duty to protect 
applies to environmental degradation that harms human rights.390 Although most of 
these cases involve the duty to protect against private actions that infringe a human 
right, States also have duties with respect to other threats beyond their control, such as 
natural disasters.391

The general approach of the environmental human rights jurisprudence surveyed 
in Part IV(2), supported to some degree by emerging regional custom relating to self-
standing environmental rights, is to subject States to strict procedural requirements 
(they must assess potential environmental harm, provide information to those aff ected, 
allow them to participate in decision-making, and provide them access to judicial rem-
edies for non-compliance) and – subject to minimum substantive standards – give States 
discretion within wide limits to determine how to strike the balance between environ-
mental harm and the benefi ts of the activities causing it, and, thus, to decide where to 
set levels of environmental protection. These two standards are closely linked; quali-
fi ed deference to States’ environmental policy decisions only makes sense if, and to the 
degree that, the procedural safeguards are in place to ensure that the policy decisions 
refl ect the informed views of all those aff ected by it, and that certain minimum standards 
are respected.

Because harm caused by climate change is a type of harm caused by environmental 
degradation, one might intuitively assume that the environmental human rights juris-
prudence described earlier could apply to it. That jurisprudence was developed in the 
context of harm that does not cross borders, however, and it does not translate easily to 
transboundary harm such as climate change.

Furthermore, the environmental human rights jurisprudence is based on the prem-
ise that a single polity experiences both the benefi ts of economic development and the 
environmental harm that it engenders, and – subject to procedural safeguards and sub-
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stantive minimum standards – has the responsibility to decide where to strike the bal-
ance between them. But climate change is not subject to a single polity; it is inherently 
a transboundary problem on a global scale. Moreover, human rights law primarily im-
poses vertical duties – that is, duties owed by a State to those within its own jurisdiction. 
Extending those duties diagonally, to those outside the State’s jurisdiction, may seem 
necessary in order to apply human rights law to the global aspects of climate change, but 
such an extension faces serious obstacles, both legal and practical.

Even without such an extension, however, it may be argued that States might still 
have duties under human rights law with respect to climate change. Even if human 
rights law does not require States to consider the eff ects of climate change outside their 
own jurisdiction (which, as we will see is a controversial and complex issue), they may 
still have duties to take steps to protect those within their jurisdiction from its eff ects. 
First, there may be grounds to argue that States (particularly those with greatest respon-
sibility for global emissions) are obligated under human rights law to try to mitigate 
their own emissions of GHGs, as will be considered further below.392 Second, a clearer 
case may be made to argue that States are required to take steps to help their people 
adapt to climate change. Third, it may be argued that States have obligations to cooper-
ate and work with other States toward a general agreement to reduce global emissions.

Thus, even if they did not have to take into account the eff ects of climate change on 
other States, human rights law may arguably be interpreted in a manner which requires 
States (particularly those proportionately responsible for the greatest emissions) to try 
to reduce their own emissions in order to protect the human rights of their own people. 
Of course, most States produce a fraction of one percent of global emissions of GHGs. 
For any one of these States to cut its emissions, even to zero, would make no appreciable 
contribution to the mitigation of global warming. But the question of proportionate con-
tribution is not determinative of liability; indeed this kind of disclaimer has been put in 
doubt by the reasoning of the U.S. Supreme Court in Massachuse  s v. EPA, fi nding that 
the U.S. Clean Air Act authorized the Environment Protection Authority (EPA) to regu-
late emissions from new motor vehicles.393 Moreover, obligations under international 
human rights law are not qualifi ed by the manner in which other States parties approach 
their own duties. (The climate regime, by contrast, is built more explicitly upon the prin-
ciple of reciprocity). Accordingly one may argue that, if construed as a human rights 
obligation to take measures to protect against climate change harms, the actions and 
responsibilities of one State should not be conditioned on what others do, particularly 
in major emi  ing States where unilateral reductions could make a tangible even if not 
decisive diff erence to the protection and realisation of human rights locally.

In order for human rights law to require States to address the entire range of harms 
caused by climate change, it would have to impose duties on States with respect to those 
living outside their territory and, indeed, everywhere in the world. Human rights law 
arguably does require States to respect and to some extent, more controversially, to pro-
tect the rights of those outside their own territory or jurisdiction. But the extraterritorial 
application of the ICCPR, ICESCR, and other global human rights treaties is heavily 
contested and remains unclear.

Article 2(1) of the ICCPR requires each of its parties “to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in the 
present Covenant.”394 Some have argued that a natural reading of the word “and” in 
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Article 2(1)’s limitation of a State’s duties to “all individuals within its territory and sub-
ject to its jurisdiction” would be that the requirements of both territory and jurisdiction 
must be met for the ICCPR obligations to apply.395 However, the view adopted by the 
International Court of Justice, the Human Rights Commi  ee, and most scholars, is that 
the language should be read disjunctively, to require each party to respect and ensure 
the rights of both those within its territory and those subject to its jurisdiction.396

Who falls within the extraterritorial jurisdiction of a State? In its General Comment 
on Article 2(1), the Human Rights Commi  ee said that “a State party must respect and 
ensure the rights laid down in the Covenant to anyone within the power or eff ective control 
of that State Party, even if not situated within the territory of the State Party.”397 Power 
or eff ective control can be established with respect to individuals if, for instance, they 
are arrested or kidnapped by a State. Control may also extend more broadly; the Human 
Rights Commi  ee has suggested that a State’s military control of territory beyond its 
own boundaries triggers its obligations under the ICCPR,398 and the ICJ followed that 
view in the Israeli Wall case.399

No authoritative body has addressed whether transboundary environmental harm 
may bring its victims within the eff ective control of the State where the harm origi-
nates.400 However, the European Court of Human Rights and the Inter-American Com-
mission on Human Rights have examined whether other types of extraterritorial harm 
fall within the jurisdictional limits of the European and American Conventions, which 
are similar to that of the ICCPR.401 In Bankovic v. Belgium, the European Court of Human 
Rights rejected the argument that the North Atlantic Treaty Organization (NATO) bomb-
ing of Serbia in 1999 amounted to eff ective control of the places bombed.402 The court 
was evidently concerned that accepting the allegation would have meant that “anyone 
adversely aff ected by an act imputable to a Contracting State, wherever in the world that 
act may have been commi  ed or its consequences felt, is thereby brought within the ju-
risdiction of that State,” a reading that would have deprived the limitation of any mean-
ing.403 The Inter-American Commission, however, has taken a more expansive view. In 
1999, it held that by shooting down an unarmed plane over international waters, agents 
of the Cuban government “placed the civilian pilots . . . under their authority,” thereby 
satisfying the jurisdictional requirement of the American Convention.404

It is diffi  cult to see how transboundary harm caused by climate change could meet 
the standard employed by the European Court of Human Rights. If dropping bombs on 
a city does not amount to “eff ective control” of its occupants, the less immediate and 
drastic measure of allowing pollution to move across an international border would be 
unlikely to constitute such control. The Inter-American Commission’s test appears less 
strict, but it remains uncertain how it would apply to transboundary environmental 
harm.

Article 2(1) of the ICESCR requires each party “to take steps, individually and 
through international assistance and co-operation, especially economic and technical, to the 
maximum of its available resources, with a view to achieving progressively the full re-
alization of the rights recognized in the present Covenant by all appropriate means.”405 
The ICESCR thus provides a clearer basis for extraterritorial duties, although developed 
countries have resisted the proposition that it imposes duties on them to assist other 
countries meet their obligations under the Covenant.406 A range of other treaties and 
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international instruments support and help to give fl esh to this principle, as will be dis-
cussed further in Part V below.

Almost every General Comment adopted by the CESCR, including rights to health, 
water, and food, it has relied on the reference to “international assistance and co-op-
eration” to set out extraterritorial obligations.407 A comparable approach is evident in 
the work of various other treaty bodies408 and UN Special Rapporteurs, including the 
Rapporteurs on the right to food and right to health,409 as well as by the OHCHR in its 
report on climate change and human rights.410 Nevertheless, the ICJ suggested in its ad-
visory opinion on the Israeli Wall that the Covenant’s absence of a provision on the scope 
of its application might be due to “the fact that this Covenant guarantees rights which 
are essentially territorial.”411 This dictum is not only at odds with the court’s fi nding, 
the ICESCR did apply to the government of Israel’s conduct in the Occupied Palestinian 
Territories, but the ICJ did not elaborate or explain the further contradiction between 
this statement and the contrary interpretations by the expert commi  ee charged with 
overseeing the ICESCR, or even note the specifi c reference to international assistance 
and cooperation in Article 2(1). On the whole, then, it seems strongly arguable that the 
text of the ICESCR provides a ground for extraterritorial duties, and certainly seems to 
allow States to take action, bearing in mind the fundamental human rights obligation 
contained in the UN Charter.

The contours of those duties remain unclear, however. One possible interpretation 
is that, while the primary responsibility for meeting the obligations under the ICESCR 
remains on the State with jurisdiction over the people concerned, States in a position 
to assist other States to meet those obligations are required to do so. On this basis, the 
CESCR has identifi ed obligations both to provide long-term assistance and to respond 
to emergencies.412 It has said that the obligation depends on the availability of resources, 
and that each State should contribute in accordance with its ability.413 As applied to cli-
mate change, the implication of this interpretation is that the requirement to assist other 
States requires richer countries to help poorer States pay the costs of adaptation and 
(perhaps) mitigation.

Developed States have been reluctant to accept the proposition that the ICESCR 
requires them to provide any particular quantum of international fi nancial assistance 
to any particular State.414 As Philip Alston observes: “No UN body, nor any group of 
governments, has accepted the proposition that any given country is obligated to pro-
vide specifi c assistance to any other country. Moreover, the persistent rejection of such 
a claim by developed countries, and the failure of even the most generous of donors to 
locate their assistance within the context of such an obligation, would present a major 
obstacle to any analysis seeking to demonstrate that such an obligation has already be-
come part of customary law.”415 The resistance may be due in part to the open-ended 
nature of the potential obligation and its imposition of positive, rather than negative, du-
ties. In the three-part categorization of duties adopted by the CESCR, a duty to provide 
international assistance may be an extension of the duty to fulfi l,416 which some argue 
has less political support than more widely accepted duties to respect, and with certain 
qualifi cations, to protect.417

Ma  hew Craven suggests that one approach to the question of extraterritorial appli-
cation of the ICESCR would be to recognize that while “a state is not necessarily directly 
responsible for conditions elsewhere in the globe, and . . . each state assumes primary 
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responsibility for the well-being of the local populace,” each State is also required “to 
ensure that it does not undermine the enjoyment of rights of those in foreign territo-
ry.”418 In other words, a State must not interfere with other States’ ability to meet their 
obligations. This duty would essentially be an extraterritorial extension of the duty to 
respect human rights, perhaps the most basic human rights obligation.419 The CESCR has 
regularly applied this duty of non-interference, with particular reference to the rights 
to health, food, and water.420 Similarly, the duty to protect rights from interference by 
private parties could arguably be extended extraterritorially by requiring each State to 
prevent private actors under its jurisdiction or control from harming human rights in 
other States.421 Although the duty not to interfere with other States’ ability to meet their 
obligations under the ICESCR might be thought to be relatively straightforward, arising 
from general principles of good faith in the performance of international legal obliga-
tions,422 it too has met with resistance from developed countries.423

Together these duties could be argued to provide some legal basis for the exten-
sion of environmental human rights jurisprudence to climate change. Pursuant to that 
jurisprudence, a State may comply with its obligations to respect vis-à-vis those within 
its own territory by satisfying procedural safeguards and making substantive decisions 
that do not threaten human rights. If the duties to respect rights extend extraterritorially, 
a State could presumably comply with them in the environmental context by extend-
ing extraterritorially the procedural safeguards developed in the environmental human 
rights jurisprudence. As already noted, that would require the State to undertake trans-
boundary environmental impact assessment, provide information to everyone whose 
human rights might be aff ected by the actions under its jurisdiction, and allow them 
to participate in the decision-making process while respecting minimum substantive 
human rights standards. According to the jurisprudence, a State that followed these 
procedures would have wide discretion to strike the balance between environmental 
protection and other policies, as long as its decisions did not result in the destruction of 
the human rights of those outside, as well as within, its jurisdiction. To the extent that 
obligations to “protect” human rights also extend extra-territorially, this would require 
States – at a minimum – to put in place appropriate regulatory arrangements and re-
medial processes to safeguard against violations of human rights perpetrated abroad, 
including by transnational corporations headquartered in the concerned State.

One problem with arguments about extending environmental human rights law in 
this way, however, is that it would treat climate change as a series of individual trans-
boundary harms, rather than as a global threat to human rights. It would require each 
State to assess its own contribution to extraterritorial climate change harm, and to take 
into account the resulting harm in making its policy decisions, but it would not require 
States to coordinate their responses with one another. This is an obvious shortcoming 
with respect to a problem whose sources and victims are all over the world.

Concluding Comments

There are numerous ways in which human rights law could inform international and 
national climate change mitigation and adaptation eff orts. This discussion exposes the 
problem of the fragmentation of international law and considers the benefi ts of a co-
herent interpretation of international climate change and human rights commitments, 
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particularly given that both the climate change and human rights treaty regimes enjoy 
universal membership.

The potential contributions of the international human rights regime can be seen in 
light of their entrenchment in a universally applicable framework of legally binding ob-
ligations owed (principally) by the State to individuals and to some extent groups. This 
framework may reinforce or complement international law relating to climate change by 
helping to set in place minimum substantive standards or thresholds applicable to cli-
mate change mitigation, adaptation and fi nancing decisions and policies; underwriting 
procedural guarantees including strengthening participation, ex ante impact assessment, 
accountability and access to justice in climate change ma  ers; and encouraging a focus 
on the human impacts of climate change, with priority for the most excluded groups.424
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C H A P T E R  V .

UNFCCC, Kyoto Protocol and 
Human Rights Frameworks: 

Complementarities and Challenges

Introduction

The following section examines the principles, norms and processes of international 
law as they relate to both human rights and climate change, with a principal focus 

on treaty law.425 The relevance of this exercise needs to be seen in light of the fact that 
all of the parties to the core human rights treaties are also party to the UNFCCC, and 
the vast majority are also party to the Kyoto Protocol.426 The following section focuses 
on the UNFCCC and Kyoto Protocol on the one hand, and international human rights 
treaties (the ICESCR in particular) on the other, investigating the broad objectives and 
key normative principles and precepts underlying each that may be relevant for future 
studies on the potential for mutual reinforcement.

“Do No Harm:” A Core Obligation Common to MEAs and Human Rights

One of the be  er established obligations under general principles of international envi-
ronmental law, and an obligation with a strong claim to the status of customary inter-
national law, is the obligation not to cause signifi cant transboundary harm, or what has 
become known in short-hand as the ‘do no harm” principle.427 Originating in 1941 in the 
Trail Smelter case428 and restated in the Nuclear Weapons case429 and the Stockholm and 
Rio Declarations,430 many scholars view it as fi rmly established in customary interna-
tional law,431 connected to the requirement that States give eff ect to their treaty obliga-
tions “in good faith.”432 Other commentators’ analyses of State practice have called into 
question this norm’s status as a principle of customary international law, as distinct from 
a general principle of international law.433

The practical importance of the “do no harm” principle is well established in the 
case of transboundary pollution. Some have claimed it should also be recognized in the 
climate change context as well. Yet even Tuvalu, the nation facing the most imminent 
prospect of disappearing under rising sea levels, has so far elected for diplomatic rather 
than legal channels in pursuit of its claims.434 Whatever the outstanding normative con-
troversies, and notwithstanding the reluctance of States to submit to international adju-
dication of extra-territorial obligations, the “do no harm” principle frequently forms an 
important part of the legal context in which ad hoc solutions and institutional arrange-
ments are negotiated and implemented on the international plane.435
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There is a human rights corollary to this environmental law principle. It is argued by 
some that as a general principle of international law within the meaning of Article 38(1)
(c) of the Statute of the ICJ, and arguably as a norm of customary international law, States 
owe a “duty of diligence” to ensure that their own policies, actions or possible neglect do 
not impede the realisation of human rights elsewhere.436 This could arguably be viewed 
as an aspect of the obligation to “respect” the human rights commitments undertaken by 
other subjects of international law, an iteration of the “do no harm” ethic commonplace 
in humanitarian law and practice.437 This obligation has long been recognized in the 
practice of the United Nations, for instance in the UN’s acceptance of international re-
sponsibility in 1965 for damage caused in the course of the Congo operation,438 and has 
come to form part of the framework within which the CESR assesses States’ compliance 
with their obligations under the ICESCR.439 This recognition can be seen as the logical 
consequence of the duty under general international law not to harm foreign nationals 
and to make reparations for breaches.440 Signifi cantly, it is also an increasingly accepted 
element of the legal framework within which transnational corporations and other busi-
ness enterprises operate, although the extent to which non-State actors can be said to be 
bound directly by international human rights law remains controversial.441

It has been argued that a necessary implication or functional corollary of the “do no 
harm” obligation is the obligation to undertake environment impact assessments (EIAs). 
However, scholarly opinion appears to be divided on the precise content and scope of 
such an obligation, including how signifi cant the prospect of environmental harm needs 
to be in order to trigger this obligation, as well as on its normative status under interna-
tional law. Analyzing State practice and applicable international treaty regimes, Beyer-
lin suggests that “the EIA norm not only may be binding as a ma  er of treaty law but 
also may have grown, at least in the European context, to a (regional) customary legal 
rule.”442 The international human rights framework has a potentially signifi cant role to 
play in terms of how EIAs, as part of broader social impact assessments, might be con-
ceptualized and implemented, drawing from States’ minimum “due diligence” obliga-
tion to avoid violating human rights, including beyond their borders.

Finally, on the “do no harm” question, it is relevant to ask: “Do no harm to what 
or whom?” Does this norm encompass only present or imminent harms? Alternatively, 
to what extent are we entitled to take into account the adverse human rights impacts 
that climate change may infl ict upon future generations? The climate change and human 
rights regimes do not frame this question in the same way, hence it is important to anal-
yse these regimes in order to expose the diff erences in approach.

Article 3 the UNFCCC urges States to take “precautionary measures to anticipate 
prevent or minimize the causes of climate change and mitigate its adverse eff ects.” Some 
States view this as embodying a legally binding “precautionary principle” and have 
put this principle forward as a guiding principle in the ongoing climate change negotia-
tions.443 The precautionary principle is seen by some as evidence of a paradigm shift 
in international environmental law, from the ad hoc and reactive approaches that char-
acterized early environmental regulations. There are numerous references to the pre-
cautionary principle in international law,444 but there are divergent views on whether 
the precautionary principle is properly so called, how it might best be defi ned, what its 
precise content is, what obligations it creates and on whom, and whether, in its strong 
version, it lends itself to actualization.445 As such its precise import and legal status re-
mains disputed.446
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The EU has claimed that it provides the precautionary principle in its most evolved 
form. The European Commission (EC) notes that the precautionary principle should be 
considered within a structured approach to the analysis of risk which comprises three el-
ements: risk assessment, risk management and risk communication.447 In the EU’s view 
the precautionary principle is particularly relevant to the management of risk,448 and the 
determination of what constitutes an “acceptable level of risk for society is an eminently 
political responsibility.”449

By contrast the international human rights framework, on its face, appears not to ac-
commodate easily the interests of future generations. The human rights legal framework 
appears somewhat reactive in its design, geared more towards redressing past or im-
minent harms than the speculative business of scientifi c predictions pertinent to climate 
change. Yet, through evolving jurisprudence and practice, preventive functions can be 
identifi ed.450 First, while the instances are few, certain international human rights bod-
ies have interpreted particular human rights guarantees in a manner that takes account 
of the interests of future generations. The CESCR is an example of this, interpreting the 
normative content of the right to food under Article 11 of the ICESCR as including the 
requirement of sustainable access for present and future generations.451

In less direct terms, the capacity building of human rights institutions serves an 
preventive function. The enforcement of human rights claims (including but not limited 
to formal courts) may have preventive as well as reactive or corrective impacts and, 
through a range of feedback channels, exert enduring infl uence upon legislative reform 
and policy-making. For example, analyzing pa  erns and outcomes of socio-economic 
rights litigation in South Africa, Brazil, India, Nigeria and Indonesia, Daniel Brinks and 
Varun Gauri show that “legalizing demand for [socio-economic] rights might well have 
averted tens of thousands of deaths [in the above-named countries] and has likely en-
riched the lives of millions of others.”452 The obligation to “protect” human rights can be 
understood as having an explicitly preventive component, as protection is understood 
under the ICCPR and ICESCR.453 It may be argued that good process principles such 
as those refl ected in the Aarhus Convention and environmental human rights jurispru-
dence surveyed earlier (for example transparency/freedom of information, participation, 
non-discrimination and equality, and accountability/redress), which are embedded to 
varying degrees within international, regional and national human rights laws,454 may 
contribute appreciably to the sustainability of climate change policy-making, with at 
least implicit preventive dimensions.455

Moreover, national experience in the codifi cation and enforcement of “environmen-
tal rights,” such as a constitutional right to a “balanced and healthy ecology” in the 
Philippines, along with recent jurisprudence of the Inter-American Court of Human 
Rights on indigenous people’s rights, suggests that there may be potential for human 
rights-related claims to further the goal of environmental sustainability, for the benefi t of 
future as well as present generations.456 The legally binding nature of such rights can be 
contrasted to the more uncertain status of the precautionary principle and “sustainable 
development” principle under international law.457

The Principle of International Cooperation

The principle of international cooperation fi nds refl ection in both the environmental458 
and human rights fi eld. The climate negotiation process embodies a sophisticated at-
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tempt to achieve multilateral cooperation on a global environmental issue. The language 
and burden-sharing arrangement contained in the UNFCCC and Kyoto Protocol bear 
testimony to this. The UNFCCC underscores the notion of cooperation by noting that 
“the global nature of climate change calls for the widest possible cooperation by all coun-
tries.”459 It requires parties to cooperate to sustain a supportive and open international 
economic system which would promote sustainable economic growth.460 Adaptation 
under the UNFCCC is intended to be a cooperative eff ort. UNFCCC Article 4(1)(e) read 
with Article 4(8) and (9) highlights the importance of cooperation and support, includ-
ing support relating to funding, insurance and the transfer of technology to vulnerable 
developing countries. A series of international funds exist, including the recently opera-
tionalized Kyoto Protocol Adaptation Fund, to fi nance adaptation in developing coun-
tries.461 Further, the UNFCCC obliges parties to cooperate in development and transfer 
of technology,462 conservation and enhancement of GHG sinks,463 research,464 exchange 
of information,465 and, education, training and public awareness.466 The notion of coop-
eration is also central to the post-2012 negotiation which is titled “long-term cooperative 
action under the Convention.”467

As indicated in Parts II and IV, above, human rights doctrine also promotes the 
importance of international cooperation, and legal foundations for duties are set forth in 
a range of international instruments. Achieving international cooperation in the promo-
tion of human rights is among the central purposes of the international community as 
expressed in the UN Charter.468 Article 55 of the Charter requires the UN to promote, 
inter alia, “universal respect for, and observance of, human rights and fundamental free-
doms for all,” and in Article 56, “[a]ll Members pledge themselves to take joint and sepa-
rate action in co-operation with the Organization for the achievement of the purposes 
set forth in Article 55.”469 Subsequent treaties affi  rm the proposition that States’ human 
rights duties extend beyond their borders and include cooperative action. For example, 
Article 2(1) of the ICESCR commits the 160 States parties to that treaty to “take steps, in-
dividually and through international assistance and cooperation … to the maximum ex-
tent of available resources,” to progressively realise economic, social and cultural rights. 
The jurisprudence of the CESCR has sought to clarify, to some degree, the content and 
boundaries of the duty of international cooperation, in terms of the nature of the general 
obligations under Article 2(1)470 as well as in connection with specifi c human rights.471 
States parties to the CRC472 and the CRPD473 have also commi  ed themselves to interna-
tional cooperation towards the realisation of particular rights, although quantifi able and 
justiciable obligations are, as ever, elusive.

There is considerable support for such obligations under non-binding international 
instruments as well. Article 28 of the UDHR states that: “[e]veryone is entitled to a social 
and international order in which the rights and freedoms set forth in this Declaration can 
be fully utilised.”474 Article 22 of the UDHR proclaims that economic, social and cultural 
rights should be realised “through national eff ort and international cooperation.” There 
are many political declarations embodying formal partnership commitments of diff erent 
kinds – including on subjects such as aid, trade and debt relief475 – which might argu-
ably be summoned as aids in interpretation of broadly textured obligations such as those 
found in the UN Charter or the UDHR, or alternatively as evidence of relevant State 
practice for the purposes of prospective customary law rules. The 1986 Declaration on 
the Right to Development476 is among these, positing a right of individuals and peoples 
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to “participate in, contribute to, and enjoy economic, social, cultural and political devel-
opment, in which all human rights and fundamental freedoms can be fully realized.”477 
Contained in a non-binding General Assembly Resolution rather than a formal treaty, 
this Declaration goes considerably further than most human rights texts in articulating a 
duty of international cooperation. Partly for this reason, the “right to development” has 
remained controversial ever since its formal emergence in the 1970s.478

Both the international climate and human rights treaty regimes contain explicit and 
commitments regarding international cooperation, bolstered by a range of non-binding 
instruments. The UNFCCC’s commitments are more detailed, diff erentiated and exten-
sive than those refl ected in the major international human rights instruments, although 
it appears that both are honoured as much in the breach as the observance. Despite the 
potential for future arguments about collective duties to work together to protect hu-
man beings from the eff ects of climate change on their human rights it cannot presently 
be said that any single State or group of States is legally bound to extend any particular 
form or amount of international assistance to another.

Equity & “Common But Differentiated Responsibility”

Although they do not defi ned the term ‘equity’, the UNFCCC and Kyoto Protocol refl ect 
a comparatively specifi c conception of equity geared to the unique features of the cli-
mate change problem, laying the ground for a scheme of diff erential treatment between 
participating countries based upon competing justice claims.479 The three fundamental 
distinctions between wealthier and poorer countries refl ected in the UNFCCC regime 
are: diff erent historical responsibility and diff erent relative contributions to climate 
change; diff ering likely impacts of climate change, with certain poorer countries includ-
ing low-lying States being more vulnerable than many others; and diff erent capacities to 
contribute to global mitigation and national adaptation eff orts.480 These distinctions are 
brought out explicitly in Article 3 of the UNFCCC:

In their actions to achieve the objective of the Convention and to implement its 
provisions, the Parties shall be guided, inter alia, by the following:

1. The Parties should protect the climate system for the benefi t of present and 
future generations of humankind, on the basis of equity and in accordance 
with their common but diff erentiated responsibilities and respective capa-
bilities. Accordingly, the developed country Parties should take the lead in 
combating climate change and the adverse eff ects thereof.
2. The specifi c needs and special circumstances of developing country Par-
ties, especially those that are particularly vulnerable to the adverse eff ects of 
climate change, and of those Parties, especially developing country Parties, 
that would have to bear a disproportionate or abnormal burden under the 
Convention, should be given full consideration.

Thus Article 3 of the UNFCCC has confi rmed that diff erential treatment between 
“developing” and “developed” countries is warranted, based upon diff ering vulner-
abilities, national capacities and historical responsibilities. The Kyoto Protocol fi xes key 
commitments for emissions reductions only for a sub-set of “developed” countries. Dif-
ferential treatment of this kind is consistent with two signifi cant emerging principles or 
normative concepts in international environmental law: the “common but diff erentiated 
responsibility” principle (CBDR), originating in the Stockholm Declaration of 1972 and 
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fi nding defi nitive expression in Principle 7 of the 1992 Rio Declaration; and what has 
become known as the “polluter pays” principle, stemming from international jurispru-
dence on transboundary environmental harm and refl ected in Principle 16 of the Rio 
Declaration.

The following discussion fi rst examines the idea of diff erential treatment between 
States as refl ected in international environmental law (with a focus on climate change) 
and human rights law, and then moves to a more focused examination of the CBDR and 
“polluter pays” principles, leading to conclusions about how basic ideas about equity as 
refl ected in the UNFCCC and Kyoto regimes relate to principles of international human 
rights law.

Accommodating Diversity: Differential Treatment481

Notwithstanding similarities in terms of claims to universal value, human rights and 
environmental approaches refl ect important diff erences in emphasis and degree. Most 
new generation MEAs do not permit reservations, while human rights treaties do.482 
Further, MEAs allow for diff erential treatment (a price paid for universal membership), 
while human rights treaties, in theory, do not (refl ecting the universality of human rights 
and incommensurability of underlying notions of human dignity). These diff erences in 
emphasis and degree between environmental and human rights treaties, in particular 
in the context of diff erential treatment, are relevant to a discussion of human rights and 
climate change because, if taken at face value, they may impair the ability of the inter-
national community to integrate human rights concerns into the agreed outcome of the 
ongoing climate negotiations.

Diff erential treatment refers to the use of norms that provide diff erent, presumably 
more advantageous, treatment to some States. Very signifi cant political, economic, geo-
graphic and other diff erences exist between States. Norms of diff erential treatment rec-
ognize and respond to these diff erences by instituting diff erent standards for diff erent 
States or groups of States. Diff erential treatment, broadly conceived, is deeply embed-
ded in the fabric of new generation MEAs.483 The UNFCCC and the Kyoto Protocol are 
unique in that, not only do they contain a range of diff erential treatment provisions relat-
ing to assistance, delayed compliance, and the like, but they are also the only agreements 
among the MEAs that diff erentiate between countries with respect to central obligations 
such that some have certain commitments that others do not.484 UNFCCC Article 4(2) 
sets out specifi c commitments for a certain number of industrialized countries, alone. 
The Kyoto Protocol requires the industrialized States parties listed in Annex I to the UN-
FCCC to reduce their overall emissions of a basket of GHGs by at least 5 percent below 
1990 levels in the commitment period of 2008-2012. Again, the targets and timetables 
contained herein, as in the UNFCCC, apply exclusively to industrialized countries. The 
nature and extent of diff erential treatment favoring “developing countries” – a category 
which, in contrast to the Montreal Protocol,485 is not defi ned – is a central point of con-
testation in the ongoing negotiations on climate change.486

Unlike environmental treaties, human rights treaties – applicable to all persons and 
protecting universally agreed values on the minimum requirements for a dignifi ed life – 
might in theory be expected to be hostile to ideas about diff erential treatment. However, 
human rights law contains numerous norms of diff erentiation.

First, the principle of universality and the fact of the universal adherence by UN 
Member States to international human rights treaties is off -set to some degree by a pro-
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liferation of reservations.487 This off ers States a considerable margin to tailor the relevant 
treaty to its own conditions, resulting in a degree of unilateral diff erentiation that may 
arguably be diffi  cult to reconcile with the universality principle.488 This problem is most 
clearly evident in the CEDAW convention,489 where nearly 40 percent of the 180 Parties 
have entered reservations, many of which are general reservations transcending specifi c 
provisions, or reservations to core obligations.490

However, it is not just through reservations that diff erentiation is achieved in the 
human rights realm. Implicit norms of diff erential treatment have been incorporated 
into certain human rights treaties, in particular with respect to economic, social and 
cultural rights. For instance, as indicated above, Article 2(1) of the ICESCR491 requires 
each State to take steps, “individually and through international assistance and co-op-
eration, especially economic and technical, to the maximum of its available resources,” 
with a view to “progressive realization” of the rights recognized in the Covenant. Article 
2(1), in its terms, introduces fl exibility in implementing the obligations contained in the 
treaty. First, it recognizes that diff erences in resource capacities may result in diff ering 
levels of implementation across states. And, second, by its use of the phrase “progressive 
realization” it recognizes the realities of the real world, and the diffi  culties for any coun-
try to fully realize economic, social and cultural rights.492 In doing so, it accommodates 
diversity and embodies the idea of diff erential treatment based on diff ering national 
capacities.

However, as was seen in Part II, not all socio-economic rights obligations are neces-
sarily resource-dependent. Recognizing this fact, Article 2(1) has in practice been inter-
preted to carefully circumscribe the extent of diff erential treatment available to States. 
In the CESCR’s own interpretation, Article 2(1) should be read as safeguarding a “mini-
mum core obligation to ensure the satisfaction of, at the very least, minimum essential 
levels of each of the rights,” although it is likely that even this standard demands a 
degree of contextualization.493 Furthermore, the Commi  ee has held that “even where 
the available resources are demonstrably inadequate, the obligation remains for a State 
party to strive to ensure the widest possible enjoyment of the relevant rights under the 
prevailing circumstances.”494 There are, in addition, obligations to avoid arbitrary retro-
gression and to move as “expeditiously and eff ectively as possible” towards the goal of 
full realization of the rights identifi ed in the ICESCR.495 While there are specifi c provi-
sions for international technical assistance for the benefi t of developing countries in the 
recently concluded Optional Protocol to the ICESCR, States have explicitly agreed that 
this does not detract from States parties’ own primary obligations to their own popula-
tions under the Covenant.496 Thus, diff erential treatment in the ICESCR, to the extent it 
is countenanced, is carefully hemmed in.497

Diff erentiation of this kind is built into other treaties as well, such as the CRC and 
CPWD as discussed above. The Migrant Workers Convention (MWC)498 is an unusu-
al example of a human rights instrument predicated explicitly upon diff erentiation 
between States (in this case, “States of origin” of migrant workers, transit States, and 
“States of employment”), although arguably this has done li  le to a  ract adherents. In 
most human rights treaties (even in those such as the ICCPR where State obligations 
are not qualifi ed by phrases such as “progressive realization” and “available resourc-
es”499) there are mechanisms to consider and accommodate, in however circumscribed 
a manner, diff erences between States at the level of implementation. For instance under 
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the ICESCR,500 ICCPR,501 CEDAW502 and the CRC503 States are given an opportunity 
to indicate in their reports to the relevant treaty bodies the “factors and diffi  culties” af-
fecting implementation. Among the “factors and diffi  culties” most often deployed are 
economic diffi  culties, political transition and instability, and traditional practices and 
customs.504 The relevant commi  ees recognize and acknowledge certain diffi  culties, in 
particular economic constraints, but urge States to do everything in their power to over-
come them.505

Finally, as discussed earlier, the principle of diff erentiation is refl ected in the con-
cept of “limitations” and derogations to particular provisions of human rights treaties. 
Limitations condition the exercise of particular human rights in deference to wider pub-
lic interests the interpretation of which is contingent to a great extent upon conditions 
in a given society (e.g. in the interests of public health or morals, public safety or ordre 
public – a term of art referring to fundamental considerations of public policy).506 Dero-
gations permit contracting States to suspend certain specifi ed treaty obligations in times 
of public emergency threatening the life of the nation, subject to certain procedural and 
substantive requirements including necessity and proportionality.507

In sum, diff erential treatment exists across the board in human rights treaties. Even 
the Vienna Declaration and Programme of Action which underscores the universality 
of human rights notes that the “signifi cance of national and regional particularities and 
various historical, cultural and religious backgrounds must be borne in mind.”508 Since 
human rights treaties embrace diff erentiation and explicitly recognize the diff erent im-
plementation challenges faced by industrialized and low-income countries, there can 
be no fundamental incompatibility assumed between these and the burden-sharing ar-
rangements between developing and industrialized countries under the climate change 
regime.

Common but Differentiated Responsibilities

As discussed above, diff erential treatment has a relatively long tradition in MEAs, and 
a key principle governing the code of conduct of States parties to the UNFCCC is the 
CBDR principle.509 The CBDR principle brings together several strands of thought. First, 
it establishes unequivocally the common responsibility of States for the protection of the 
global environment. Next, it builds upon the acknowledgement by industrial countries 
that they bear the primary responsibility for creating the global environmental prob-
lem by taking into account the contributions of States to environmental degradation in 
determining their levels of responsibility under the regime. In doing so, it recognizes 
broad distinctions between States, whether on the basis of economic development or 
consumption levels.

However, the core content of the CBDR principle as well as the nature of the ob-
ligation it entails remain contested.510 From the literature one can discern at least two 
contrasting views on the content of the CBDR principle: 1) that the principle “is based 
on the diff erences that exist with regard to the level of economic development;”511 or 
alternatively, 2) that it is based on “diff ering contributions to global environmental deg-
radation and not in diff erent levels of development.”512 There is also disagreement as 
to the nature of the obligation entailed by the CBDR principle. While some argue that it 
is obligatory others contend that it is only discretionary. Subject to the future course of 
debates on the source, content and legal status of the CBDR principle, it is clear that the 
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UNFCCC and Kyoto Protocol, in their terms, require consideration of diff erential treat-
ment between countries in the application of treaty obligations.

The “Polluter Pays” Principle

The polluter pays principle complements the CBDR principle. This principle does not 
fi nd explicit reference in existing climate treaties, but is part of the CBDR principle, in-
sofar as the CBDR principle countenances diff erentiation on grounds of diff ering contri-
butions to environmental harm. It is also part of the conceptual apparatus of the Kyoto 
Protocol in that only industrialized countries, responsible historically for two thirds of 
GHG emissions, have mitigation targets.

The polluter pays principle requires that the “polluter should, in principle, bear 
the cost of pollution.”513 Although based on intuitively sound legal ground and a logi-
cal extension of the customary international law principle that States have an obliga-
tion to “ensure that activities within their jurisdiction and control respect the environ-
ment of other states or of areas beyond national control,”514 this principle does not enjoy 
universal support. The guarded language used in the construction of the polluter pays 
principle bears testimony to the caution with which states approach international re-
sponsibilities. The principle is formulated in recommendatory rather than mandatory 
terms,515 and contains li  le discernible substantive content. Moreover, the application of 
the principle, to the extent that it must be implemented “without distorting international 
trade and investment,” is subject to highly restrictive conditions.516

Nevertheless, some countries have suggested that the polluter pays principle con-
stitutes one of the core principles guiding the construction of a post-2012 climate change 
regime.517 The international human rights framework might be construed as supporting 
this position, to the extent that this framework demands a focus on the accountability of 
States and other entities for identifi able harms caused by their emissions, subject to the 
various qualifi cations regarding causation and a  ribution discussed earlier.518

Conclusions on Complementarities and Tensions

The goals and objectives of MEAs and human rights treaties are obviously not identi-
cal: the former are generally framed around transboundary harms and a more explicit 
and embracing conception of the global good, with a comparatively pressing appeal – 
on empirical, ethical and legal grounds – to theories of international responsibility and 
collective action. Although the international human rights treaty regime is a compact 
between States, the chief preoccupation of international human rights law generally is 
to establish a framework of claims and duties between individuals (and to some extent 
groups) and the State.

Notwithstanding diff erences in overall goals and approaches, the foregoing analysis 
also reveals the extent to which each treaty framework grapples with similar challeng-
es, and how from structural and normative perspectives they can be seen as refl ecting 
certain analogous principles and precepts. The literature and analyses reviewed here 
reveals the potential for mutual reinforcement between principles underpinning both re-
gimes, with the human rights framework drawing a  ention to the human face of climate 
change and bolstering accountability at the supra-national level, in particular, while 
also lending support for strengthened accountability for human rights impacts of trans-
boundary environmental harms, with a particular focus on the “do no harm” principle 
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under customary international law. Human rights legal obligations and principles – as 
elaborated through national, regional and international compliance mechanisms – may 
also strengthen information, voice and participation in climate change policy.
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C H A P T E R  V I .

Potential Operational Implications 
and Areas for Further Research

Notwithstanding the urgency of the climate change problem, and despite the very 
clear human rights risks, only very recently has governmental support begun to 

galvanise around the human rights dimensions of this issue, and the potential role that 
human rights law, principles and institutions could play in the climate change response. 
Explicit human rights arguments are yet to gain traction to any appreciable extent within 
the climate change negotiations under the UNFCCC framework.519 On the one hand, 
a total of eighty-eight UN member states from various regions supported the Human 
Rights Council’s consensus resolution 10/4 (2009), which encourages greater involve-
ment by human rights expert bodies in the UNFCCC process.520 With one notable ex-
ception – a proposal to include human rights protection as a new criterion or guiding 
principle for adaptation measures521 – the relatively few human rights proposals ven-
tured so far in the climate negotiations have been modest, re-characterising adverse cli-
mate change impacts in human rights terms, apparently linked to broader global justice 
concerns and demands for strengthened commitments and support from industrialised 
countries.522

In previous rounds of climate negotiations, Argentina had raised human rights in 
the context of “enhanced action on adaptation” arguing that further research on the 
impacts of climate change on human rights realization “will be useful in ensuring that 
climate response takes place within a strong sustainable development framework.”523 
But the relationship between human rights and sustainable human development was 
not articulated. Chile had proposed that a shared vision on climate change be based, 
inter alia, on a human rights perspective,524 but, again, without suggesting specifi c entry 
points, strategies or approaches. However, if proper consideration is to be given to the 
interplay and coherence between the human rights and climate regimes, the normative 
premises must be clearly articulated together with a more tangible sense of practical im-
plications for climate change policy-making, as well as priorities for further research.525 
This fi nal part of the paper is intended to make a contribution towards the la  er objec-
tives, building upon the main fi ndings on the normative inter-relationships discussed in 
the preceding parts.

A Frame for Policy Choices

Research and practical experience elsewhere suggests that the most important poten-
tial contributions of the international human rights framework in practical terms may 
be to help frame, rather than necessarily resolve, diffi  cult policy choices and trade-off s. 
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Some argue that the human rights framework can help to do this by strengthening argu-
ments and incentives for the establishment of a minimum fl oor of social entitlements, 
and helping to ensure that, whatever policy choices are concluded respect good process 
principles of the kind discussed above.526 Others have argued that the human rights 
framework may bring a distinctive contribution to the value basis for decision-making, 
informing hard economic choices relating to the short-run and long-run distributional 
consequences of climate change, questions that the discipline of economics, alone, may 
not be fully equipped to deal with.527

Within these general parameters, there are three levels at which it might be useful to 
look at the more specifi c contributions of the human rights legal framework to climate 
change decision-making:

A Normative Focus on Human Welfare

A defi ning feature of a human rights approach is its normative focus on human wel-
fare (i.e. “the dignity and worth of the human person.”)528 The primary objective of the 
climate change regime is the “stabilization of greenhouse gas concentrations in the at-
mosphere at a level that would prevent dangerous anthropogenic interference with the 
climate system.”529 A joint concern for and focus upon the human being can be seen on 
a superfi cial level as an overlapping concern of both legal regimes.530 The human rights 
framework can serve an important function in helping to draw a  ention to the human 
face of climate change harms and anthropogenic causes.

Procedural rights standards – improving decision-making processes

But what is it that constitutes “dangerous” anthropogenic interference with the climate 
system? And how is it to be determined? The IPCC notes that this is a value judgment531 
determined through socio-political processes, taking into account considerations such as 
development, equity, and sustainability, as well as uncertainties and risk.”532 Wolfgang 
Sachs argues that it involves two valuations: “what kind of danger is acceptable, and 
what kind of danger is acceptable for whom?”533 In the negotiations for a post-2012 cli-
mate agreement, the EU, among others,534 has suggested that the future regime should 
aim to limit temperature increase to 2 degrees Celsius (some increase being inevitable), 
the most ambitious limit on the table. Drawing from the analysis above,535 the human 
rights legal framework off ers criteria for the process of negotiations, as well as decision-
making on climate change policy issues more generally. While certain process guaran-
tees enjoy fi rmer footing in international law than others, as we have seen, active and 
informed participation – including by the most disadvantaged or vulnerable groups – 
can not only provide critical inputs to decision-making processes but also enhance the 
legitimacy and sustainability of outcomes. Ex ante human rights impact assessments, as 
part of environmental assessments, can help decision-makers and negotiators to identify 
in a more reliable, systematic and timely fashion the likely winners and losers of any 
proposed policy measure, as an operational expression of the “do no harm” principle. 
Whatever the eventual outcomes of a particular negotiation or policy-making process, 
the human rights legal framework urges that minimally eff ective and accessible redress 
mechanisms be in place to ensure that those whose human rights were overlooked or 
traded-off  against other interests are adequately compensated.

Finally, the scheme of socio-economic rights obligations refl ected in the ICESCR 
and CRC could add important qualitative dimensions to decision-making in the climate 
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change context. The above treaty obligations place an onus on States parties to move 
progressively forward in realising socio-economic rights, avoid arbitrary retrogression 
in the realisation of rights, undertake maximum eff orts to realise rights within all avail-
able resources with priority given to the most excluded or vulnerable, ensure a core 
minimum level of rights for all, and – where best eff orts are not suffi  cient – request 
international assistance. These process criteria obviously provide no more than a frame-
work for complex policy decisions and trade-off s on climate change ma  ers. They have 
obvious application in connection with planning decisions at the national or local levels 
on adaptation measures. However they could also arguably play an important role as 
criteria for prioritising among competing national claims for international assistance, 
cooperation and technology transfer for climate change mitigation and adaptation.

Substantive human rights standards – a focus on outcomes

Notwithstanding the important role played by procedural rights, a focus on individual 
human rights appears to off er li  le guidance in situations where rights seemingly con-
fl ict, as they often do. The critical role of procedural rights in framing, ordering and 
resolving such confl icts was already noted; however, relatively few procedural rights 
are fi rmly entrenched in international human rights law. Confl icts between rights ap-
pear particularly pronounced in many developing countries, where human develop-
ment progress and eff orts to provide energy for all are likely to lead to rapid increases in 
GHGs. Such increases could result directly or indirectly in the loss of small islands and 
low lying areas. The claims of some to development (and energy to fuel development), 
which might be indispensible for the progressive realisation of socio-economic rights 
in a given country, may directly confl ict with the rights of others to their culture, liveli-
hoods and territorial integrity. On what principled basis can one reconcile such claims?

Political philosopher Caney argues that, since in such a paradigmatic case both sets 
of rights relate to vital interests (of suffi  cient importance to impose obligations on oth-
ers), it should be possible to satisfy both.536 There are many fossil-fuel intensive climate 
endangering activities in other (primarily industrialized) parts of the world that relate to 
“relatively trivial interests” which, it is argued, should be cut back537 in order to create 
space for increased GHG emissions for individuals without access to electricity, as well 
as to protect the territorial integrity and human rights of people in especially vulnerable 
situations.

The idea of “human rights thresholds” fi nds support in the analysis of human rights 
law and jurisprudence in Parts II and IV, in particular the idea of a “minimum core con-
tent” of socio-economic rights that should be respected at all times, and which should be 
prioritised in international assistance and cooperation. A minimum core bundle of rights 
that is to some degree amenable to quantifi cation and, arguably, non-derogable, appears 
to correlate intuitively with Shue’s concept of “survival emissions,” or non-trivial emis-
sions, providing a tailored national benchmark for the minimum level of GHG emis-
sions needed to achieve the levels of economic growth commensurate with the resource 
requirements for the sustained realisation of that bundle of rights.

Of course, there are a number of important assumptions underpinning the above 
proposition. First, quantitative assessment of human rights obligations is subject to sig-
nifi cant administrative and methodological constraints. Moreover, that economic growth 
fl owing from any given level of GHG emissions in any given country will translate to 
human rights improvements for the poorest and those most vulnerable to climate 
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change cannot be assumed. An objective inequality measure would be among the mea-
sures needed for the la  er purpose. At a more basic level still, there is considerable dis-
agreement in the scholarly literature on the CESCR’s idea of a “minimum core,”538 a 
state of aff airs not helped by the Commi  ee’s apparently inconsistent application of 
this concept since the la  er’s formal inception in 1990.539 National courts – even those 
more actively disposed towards positive socio-economic rights claims – have not so far 
appeared especially quick to embrace it.540 Nevertheless, pending further conceptuali-
sation and practical application of this concept at international and national levels, the 
idea of a minimum core content of socio-economic rights may yet prove capable of pro-
viding objective content and legal reinforcement to a “human rights threshold” concept 
anchored in States’ own treaty obligations.

Strengthening legal accountability

Courts are beginning to focus on climate litigation. In the Nigerian Gas Flaring Case541 the 
High Court of Nigeria held that the practice of gas fl aring by Nigeria in the Niger Delta, 
violated guaranteed constitutional rights to life and dignity.542 Litigation under tort and 
administrative law has had impacts at the national level: the U.S. Supreme Court de-
clared that carbon dioxide is an air pollutant under that country’s Clean Air Act with the 
consequence that automobile emissions should be regulated;543 a ruling in Australia that 
GHG emissions from the burning of coal must be taken into account in a planning deci-
sion to approve a new coal mine;544 and a ruling in Germany requiring public disclosure 
of the climate change impacts of German export credits.545 In 2008, a federal lawsuit in 
the U.S. that sought to force two export credit agencies (the U.S. Import-Export Bank, 
and the U.S. Overseas Private Investment Corporation) to address the global warming 
implications of their overseas fi nancing activities was se  led, establishing important le-
gal precedents related to global warming,546 and as of 2009 judgement was awaited on 
a suit brought against oil companies by Inuit peoples in Alaska under the tort of public 
nuisance for harms due to climate change.547

Finally, while the focus of the present discussion is on legal accountability mecha-
nisms, fuller exploration of administrative mechanisms is also needed, beginning with 
EIAs (informed by human rights concerns). As indicated earlier, EIAs fi nd support un-
der general principles of international law, regional custom in Europe, as well as, argu-
ably, emerging global administrative law,548 and can be viewed as an operational exten-
sion or application of the “do no harm” rule in general international law. Practically, 
it may be that one way of integrating human rights considerations into responses to 
climate change would be to integrate them within EIAs.549 There are numerous practi-
cal experiences of human rights impact assessments from which to draw, removing the 
need to re-invent the wheel from a technical or methodological standpoint, a prominent 
example of which is the IFC Guide To Human Rights Impact Assessment550 The UN-
FCCC has developed a “Compendium of Methods and Tools to Evaluate Impacts of, 
and Vulnerability and Adaptation to, Climate Change,”551 which include IPCC Techni-
cal Guidelines for Assessing Climate Change Impacts and Adaptations552 as well as the 
United Nations Environment Programme (UNEP) Handbook on Methods for Climate 
Change Impact Assessment and Adaptation Strategies.553

While there is no template for a human rights impact assessment, the principal ele-
ments that emerge from the literature and practice include: (a) incorporating interna-
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tionally recognized human rights as the explicit subject of the assessment;554 (b) iden-
tify indicators for the assessment that are consistent with relevant international human 
rights standards; (c) focusing upon people who are most excluded and marginalized 
along with responsible actors (not necessarily limited to organs of the State), drawing 
conclusions in terms of impact on the enjoyment of human rights and fulfi lment of ob-
ligations; (d) striving to ensure that the assessment, as far as possible, contributes to 
building the capacities of relevant national stakeholders (defi ned in human rights jargon 
as “rights holders” and “duty bearers”); (e) ensuring that the process of carrying out 
the assessment respects “good process” principles such as those outlined earlier, both 
as a general ma  er of policy, and more particularly to the extent that those principles 
enjoy solid foundations in international human rights law binding upon the country(ies) 
concerned; and (f) seeking to involve human rights mechanisms and actors as far as 
possible, for example national human rights institutions, subject to their mandated func-
tions and capacities.555

Quantitative assessments of human rights performance

Some suggest that human rights principles and tools of analysis could serve a valuable 
function in deepening the ideas of diff erential treatment and “equity” embodied in the 
UNFCCC, and helping to prioritise between poorer countries’ claims for international 
support, and at least indirectly, galvanize support for international cooperation and 
strengthened aid commitments. All States parties to either the ICESCR or CRC under-
take to take steps individually and through international assistance and cooperation to 
the maximum of their available resources on socio-economic rights, with a particular 
focus on minimum survival needs and the most excluded individuals and groups, as a 
prerequisite to valid claims for international assistance. Under these instruments, any 
retrogression must be strongly justifi ed.

There is an emerging body of research and practice in the fi eld of quantitative as-
sessments of human rights, going directly to the question of whether governments are 
dedicating suffi  cient resources and policy eff ort towards the realization of their obliga-
tions under the ICESCR. The expanding fi eld of rights-based budget analysis may off er 
promising avenues for further development and exploitation to these ends.556 There are 
a numerous other monitoring tools and approaches being developed and tested as well, 
for application at national as well as sub-national levels. For example, the Center for 
Economic and Social Rights produces fact sheets revealing cross-country comparisons 
of budget expenditure on various rights to support advocacy as well as periodic reviews 
by the CESCR of national reports under the ICESCR.557 The University of East Anglia 
and the Overseas Development Institute are pursuing similar purposes through a more 
elaborate and data-intensive approach using econometric analysis, costing exercises and 
modeling of aff ordability constraints.558 A more simplifi ed approach relying upon cross-
country comparisons is the “Index of Economic and Social Rights Fulfi lment” initiative 
of Lawson-Remer, Fukuda-Parr and Randolph, a composite index purporting to reveal 
comparative insights about the adequacy of government eff orts in fulfi lling a defi ned 
bundle of socio-economic rights.559 This expanding fi eld of inter-disciplinary research 
may off er potential to help those most at risk from climate change to ensure that their 
own governments, at the least, are doing their utmost to realize basic socio-economic 
rights obligations embedded within national adaptation responses, while contributing 
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an important qualitative dimension to ideas about “equity” in international burden-
sharing. These methods may also help more eff ectively monitor donor transparency and 
performance, subject to the further evolution of “positive” extra-territorial human rights 
obligations under international law.

Engaging the private sector

Progress on climate change depends to a great extent upon an active private sector, in-
cluding business leaders, investors, commercial banks, insurance companies, and trad-
ing corporations. The private sector’s role is critical in connection with all four pillars 
of the 2007 Bali Action Plan: mitigation, adaptation, fi nancing and technology transfer. 
As discussed earlier, a variety of adaptation funding channels are available under the 
UNFCCC, however they have a complex architecture, high transaction costs, and avail-
able resources are limited compared with the scale of demands: hundreds of millions of 
dollars, compared with the billions required for adaptation.560 While offi  cial aid fl ows 
remain critical for many lower income countries,561 Foreign Direct Investment (FDI, or 
intra-fi rm trade) and private capital fl ows to developing countries had, until the onset 
of the 2008 global fi nancial crisis, been playing an increasingly important role.562 Fossil 
fuel, agribusiness, forestry and manufacturing industries have drawn sustained criti-
cism for adverse environmental and social impacts from rising global GHG emissions, 
and for prioritising investment in fossil fuels over renewable energy sources. But at the 
same time, the role of industry is central to prospects for the development and dissemi-
nation of clean new technologies for both mitigation and adaptation purposes, for the 
eff ective and equitable operation of emissions trading regimes, and for supporting na-
tional transformations to climate-sensitive and climate-resilient economies.

Many private actors are now showing an explicit interest in human rights.563 There 
are any number of voluntary codes and corporate social responsibility initiatives of 
indirect if not direct relevance to human rights and the environment, from the UN 
Secretary-General’s “Global Compact” initiative564 to the Equator Principles, a set of 
nine principles and associated benchmarks for the fi nancial industry to manage social 
and environmental issues in project fi nancing.565 Many if not most major banks, fi nancial 
institutions and transnational corporations have adhered to these or other voluntary 
codes and some have developed human rights policies566 and climate-friendly policies, 
projects or partnership initiatives.567 The IFC, together with the International Business 
Leaders Forum, has developed a sophisticated “human rights impact assessment” tool 
to ensure that private investors are not complicit in human rights violations occurring 
through IFC-supported projects.568 It seems a striking paradox that an innovative meth-
odological development of this sort, constructed explicitly around the framework of in-
ternational human rights law, should have emerged from the IFC and business leaders, 
rather than States parties to the treaty sources of that law.

Voluntarism and corporate social responsibility aside, to what extent might private 
sector actors have responsibilities for human rights? There is an abundant literature on 
this topic, which is currently the subject of inquiry by the Special Representative of the 
UN Secretary General (SRSG) on Business and Human Rights, John Ruggie.569 It is dif-
fi cult to summarise the history and literature in this area,570 however the SRSG has pro-
posed a simple tripartite policy framework for transnational corporations (TNCs) and 
business entities with regard to human rights that has a  racted widespread endorse-
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ment of States as well as business leaders. Without questioning the primacy of States 
as principal duty-bearers under international law, the SRSG has stated that TNCs and 
other such actors have responsibilities to “respect” international human rights law with-
in the sphere of their activities (while hedging to a degree on the legal as distinct from 
moral basis for this responsibility), and that states have duties to “protect” human rights 
by pu  ing in place an appropriate regulatory regime addressing the human rights im-
plications of TNCs’ activities, as well as “remedy” any violations.571 This framework was 
unanimously approved by the United Nations Human Rights Council in 2008, and has 
begun to be discussed and applied at the national level in a number of countries, and the 
focus of SRSG during the remainder of his mandate is to translate the framework into 
practical guiding principles. On 22 November 2010, the SRSG posted the draft, “Guiding 
Principles for the Implementation of the UN ‘Protect, Respect and Remedy’ Framework” 
on his online consultation forum.572 The SRSG has not given signifi cant treatment to the 
possible connections between human rights and climate change specifi cally, however 
further clarity on business human rights responsibilities will help articulate convincing 
normative and operational relationships between these two fi elds in the longer term.

The foregoing suggests priorities for a graduated programme for further research 
in the short to longer-term timeframes to explore the nexus between climate change 
and human rights through the lens of private sector responses.573 In the view of the sig-
nifi cant practical momentum and political consensus surrounding the SRSG’s work at 
present, a potentially desirable approach in the short-term might be to – in eff ect – build 
theory from practice, by supporting, replicating and evaluating national initiatives to ap-
ply the SRSG’s tripartite framework of TNCs and business enterprises’ human rights du-
ties (as embodied in the SRSG’s forthcoming guiding principles) in the myriad contexts 
where it may be relevant.574 Further support might also be given to the application and 
progressive refi nement of the IFC’s human rights impact assessment tool, in a manner 
that seeks to integrate partner countries’ responsibilities under environmental, trade, 
intellectual property and investment regimes. A focus on “due diligence” obligations as-
sociated with the responsibility to “respect” potentially off ers a pragmatic window into 
the political space where consensus is strongest, as well as a potentially vibrant fi eld of 
existing practice where methodology development (including the fi eld of human rights, 
social and environmental impact assessment) is already advanced. Alternatively, or in 
addition, there could be mileage in focusing upon practical mechanisms of accountabil-
ity relevant to the access to “remedy” for victims of human rights violations, of a judi-
cial or administrative kind, including mechanisms established by TNCs and business 
entities themselves,575 which similarly off ers a considerable body of existing experience 
from which to draw.

Technology Access and Transfer

Notwithstanding the challenges discussed in Parts IV and V about extending the regula-
tory reach of international law to the sphere of extra-territorial responsibilities, it seems 
likely that many low income countries which are most vulnerable to adverse climate 
change impacts, and the most vulnerable groups within those countries, may have great 
diffi  culties adapting to foreseeable risks without access to technology in a wide range 
of areas that they do not presently possess, and which they might not be expected to 
generate internally within a meaningful timeframe.576 The role of technology will be 
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more critical still in the mitigation context,577 although as with adaptation a great many 
existing technologies could be deployed in many contexts at comparatively li  le cost, 
and in many cases with quick positive returns.578

Under Article 4 of the UNFCCC State parties, taking into account their common but 
diff erentiated responsibilities and their specifi c priorities, objectives and circumstances 
have undertaken, among other things, to” “[c] Promote and cooperate in the develop-
ment, application and diff usion, including transfer of technologies, practices and pro-
cesses that control, reduce or prevent anthropogenic emissions of greenhouse gases ... 
in all relevant sectors...” The Bali Action Plan, moreover, calls for a range of coopera-
tive actions including: “enhanced national/international action on mitigation of climate 
change, including the consideration of mitigation actions by developing countries sup-
ported and enabled by technology, fi nancing and capacity-building and cooperative 
sectoral approaches and sector-specifi c actions, in order to enhance implementation of 
Article 4, paragraph 1(c) of the UNFCCC;” and “enhanced action on the provision of 
fi nancial resources and investment to support action on mitigation and adaptation and 
technology cooperation, including the consideration of innovative means of funding to 
assist developing country Parties that are particularly vulnerable to the adverse impacts 
of climate change in meeting the cost of adaptation.”579 However, these provisions have 
allegedly proved diffi  cult to implement in practice, due to lack of agreement on their 
meaning and the complexity in identifying technology-related needs and priorities.580

In the process leading up to the Copenhagen Conference, technology ma  ers were 
being addressed in two main Subsidiary bodies under the UNFCCC: the Subsidiary 
Body for Scientifi c and Technological Advice (SBSTA), including its Expert Group on 
Technology Transfer (EGTT), and the Subsidiary Body for Implementation (SBI).581 
While Article 4 of the UNFCCC, the Bali Plan of Action, and the mandates of the above 
subsidiary bodies contemplate technology in a broad sense, the issue of transfer of tech-
nology and related intellectual property issues have dominated the discussions among 
States as well as among other actors. While the focus on technology transfer is important, 
some commentators have suggested that the current approach and debate is too narrow 
particularly insofar as specifi c sectoral technology needs are concerned.582 Taking the 
health sector as an example, there may be barriers related to innovation in the health 
technology sector particularly with respect to incentive and fi nancing mechanisms; bar-
riers related to the structure of the health technology markets and, in particular, the 
pricing and technology transfer models; and political or ideological barriers associated 
with the lack of an evidence-based monitoring framework.583 It has been argued that a 
“framework based on the right to health can help ensure that the solutions contemplated 
under the Bali Action Plan are not too narrow and that all the three levels of barriers are 
adequately addressed to enable access to relevant health technologies for reducing cli-
mate change-related health vulnerabilities especially in developing countries.”584

It is diffi  cult to generalize further about the possible contributions of human rights to 
such a complex fi eld as technology policy. The International Council on Human Rights 
Policy has carried out an extensive research project on these questions, with a fi nal re-
port published in early 2010.585 In general terms, however, the comparative advantages 
and contributions of human rights could be seen in light of the factors discussed in Part 
II. In relation to technology policy, human rights could assist with the process of analy-
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sis, identifying obstacles to the development and transfer of needed technologies, as 
well as the defi nition of responses and the determination of legal obligations in regard to 
technology-related needs and policies, plausibly contributing to “more equitable, more 
comprehensive and more eff ective policies” for technology transfer.586 As a framework 
of entitlements and obligations with the State as principal duty-bearer, approaches to 
technology policy that are grounded in international human rights law may indicate 
avenues for public action in correcting market failures in order to provide incentives 
and information needed to ensure the transfer of accessible and adequate technologies 
to poorer regions and least developed countries.587

A New International Instrument on Climate-Induced Displacement?588

If we really care for the texture of international law and its intellectual integrity, 
we should do something solid about the practical problems that are encourag-
ing its distortion, and not simply spend our time lamenting it.589

On current predictions, as many as 200 million people may be displaced as a con-
sequence of climate change by the year 2050, that is to say, approximately one person 
in every fourteen world-wide.590 Entire nations, such as the Maldives and Tuvalu, are 
likely, if current GHG emission trends continue, to be lost to sea level rise, rendering 
their inhabitants stateless. Tuvalu is negotiating agreements with Australia and New 
Zealand to move its 12,000 strong population,591 and the Maldives has started saving 
to buy land to rese  le its 400,000 strong population to India or Sri Lanka.592 Australia’s 
previous government (reportedly) refused Tuvalu’s request twice, while New Zealand 
agreed to accept 75 immigrants every year.593 Restrictive defi nitions in international ref-
ugee law, a regime already overburdened due to institutional and resource constraints, 
will preclude claims arising therein.594 Discrimination issues are also endemic in forced 
displacement and refugee law, with the most vulnerable individuals and populations 
often being least able to migrate, and facing serious protection concerns when they do.595 
As discussed in Part III, to the extent that forced displacement is or may be a  ributable 
to anthropogenic climate change (particularly fossil-fuel intensive activities of industri-
alised countries geared to comparatively trivial uses), this appears to open up a large 
lacuna in the existing normative and institutional edifi ce of international law.

Given the very possible scale of the human tides to come, and in light of the current 
state of the existing international refugee regime, some commentators have called for a 
new international agreement on what are sometimes called “climate refugees,” or on the 
human rights of those displaced by climate change. The proposals vary in the scale of 
ambition. A minimalist approach might be the revision of the 1951 Convention on the 
Status of Refugees to include climate (or environmental) refugees and to off er legal pro-
tections similar to those for refugees fl eeing political persecution.596 Others have argued 
for a new convention modelled on human rights principles providing temporary protec-
tions for environmental displacement and addressing root causes,597 while others have 
argued for regional eff orts under the umbrella of the UNFCCC.598

More ambitiously, Docherty and Giannini have argued for a new climate change ref-
ugee legal instrument that draws on multiple areas of the law, including human rights, 
humanitarian, and international environmental law, to address situations where grad-
ual or sudden disruption “consistent with climate change,” where human activity has 
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“more likely than not” contributed to the disruption, leads to temporary or permanent 
trans-boundary forced migration.599 This proposal would be supported by the establish-
ment of a global fund,600 a separate coordinating agency, legal enforcement procedures, 
and a body of scientifi c experts charged with making independent determinations on 
the types of environmental disruptions encompassed by the proposed defi nition of cli-
mate change refugee, States parties’ proportionate contributions to the proposed global 
fund in line with the “common but diff erentiated responsibility” criterion, as well as 
conduct general studies about the problem of climate change as it relates to refugee 
fl ows.601 Hodgkinson et. al. propose a similar scheme but de-link it from the 1951 Refu-
gee Convention framework, arguing that much climate-related displacement is likely to 
take place within national borders and that those most acutely vulnerable will often not 
be in a position to migrate internationally.602

However, proposals linked to the revision of the 1951 Convention must confront 
the fact of internal resistance to such proposals within UNHCR.603 In any case, as the 
proposal of Hodginson et. al. has recognised, the traditional approach in refugee law of 
individualised decision-making in accordance with case-by-case application of technical 
legal criteria appears uniquely ill-suited to the scale and nature of climate-induced dis-
placement.604 As one commentator has put it, in the current climate of hostility towards 
asylum-seekers, the “unpleasant politics of defi nitions” is best dealt with by doing “our 
utmost to defend the 1951 Convention, while at the same time calling for improved in-
ternational legal regimes and institutions to protect other kinds of forced migrants.”605 
However, there are also serious obstacles facing proposals for an entirely new regime. 
Some of these are conceptual or legal in nature, such as defi ning “climate induced dis-
placement” or “climate refugee, “given the multiple causes of displacement and slow-
onset of climate-induced displacement in particular.606

It is worth recalling that on current predictions most people displaced by climate 
change are likely to remain within their own nation, rather than cross borders.607 This 
underscores the importance of ensuring the more widespread enforcement of existing 
national human rights protections, including the 1998 Guiding Principles on Internal 
Displacement,608 which – while not legally binding in and of themselves – constitute a 
synthesis and reformulation of norms of binding international human rights and hu-
manitarian law of relevance to those displaced within their countries by internal confl ict, 
natural disasters and other situations of forced displacement (including, conceivably, 
factors related to climate change). Pending further research and consensus-building to-
wards specifi c new norms or institutions, the 1998 Guiding Principles might be seen as 
“not just a starting point in their own right, but also a model for the process of aggregat-
ing and adapting the norms and principles from a wide range of international instru-
ments to protect the rights of the ‘environmentally displaced.’ ”609
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tions, and subsidiary bodies of the UNFCCC generally serve simultaneously as those of the Kyoto 
Protocol.
29. See Kyoto Protocol, supra note 25, Articles 6, 7, and 12 respectively. Under the CDM, States can 
receive additional emission credits if they set up schemes to combat climate change in developing 
countries.
30. United Nations Climate Change Conference, Dec. 3-15, 2007, Report of the Conference of the Parties 
on its Thirteenth Session, U.N. Doc FCCC/CP/2007/6/Add.1 (Mar. 15, 2008).
31. See Decision 1/CP.13, Bali Action Plan, in United Nations Climate Change Conference, Dec. 3-15, 
2007, Report of the Conference of the Parties on its Thirteenth Session, U.N. Doc FCCC/CP/2007/6/Add.1 
(Mar. 15, 2008). There is no agreement as yet on the legal form of this “agreed outcome,” but it is 
widely expected to lead to a new climate agreement either to supplement or replace the Kyoto 
Protocol.
32. The Copenhagen Conference was the Fifteenth Conference of the Parties to the UNFCCC (COP 
15). h  p://unfccc.int/2860.php.
33. A number of funds have been established under the UNFCCC and elsewhere. In 2001, the UN-
FCCC secretariat initiated a “National Adaptation Programme of Action” (NAPA) process, under 
which LDCs may identify priority activities that respond to their urgent and immediate needs to 
adapt to climate change (those for which further delay would increase vulnerability or costs at a 
later stage) as a tool for international resource mobilisation. On NAPAs see h  p://unfccc.int/co-
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41. International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 6 I.L.M. 360 
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The two Commissions may only issue non-binding decisions, but they may also bring a claim to 
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Charter, supra note 37, Article 24. See infra Chapter IV(3).
57. Charter of Fundamental Rights of the European Union, C/364 OJEC, Dec. 18, 2000, available 
at h  p://www.europarl.europa.eu/charter/pdf/text_en.pdf. Article 37 of the Charter states that: “a 
high level of environmental protection and the improvement of the quality of the environment 
must be integrated into the policies of the Union and ensured in accordance with the principle of 
sustainable development.”
58. To this eff ect see Pedersen, Ole W., European Environmental Human Rights and Environmental 
Rights: A Long Time Coming?, 21 GEO. INT’L ENVTL. L. REV. 73 (2008). However as Pedersen 
observes at page 104: “if the Charter were to become primary Community law, and thus become 
subject to the jurisdiction of the [European Court of Justice], this could lead to a broadening of the 
scope of Article 37.”
59. The African Commission on Human and Peoples’ Rights can hear claims concerning all rights in 
the African Charter, including economic, social, and cultural rights. African Charter, supra note 37, 
Articles 55–6. Moreover, the UN General Assembly recently approved a draft Optional Protocol to 
the ICESCR, permi  ing individual complaints. Optional Protocol to the International Covenant on 
Economic, Social and Cultural Rights Permi  ing Individual Complaints, U.N. Doc A/RES/63/117 
(Dec. 10, 2008) [hereinafter ICESCR Optional Protocol]. See Press Release, Economic, Social and 
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10, 2008), available at: h  p://www.unhchr.ch/huricane/huricane.nsf/view01/C5486C42747EC60BC1
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60. The European Social Charter gives an independent commi  ee of experts the authority to exam-
ine States’ reports on their own compliance, and an additional protocol to the Charter authorizes 
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non-governmental organizations. Reports and recommendations of the European Commi  ee on 
Social Rights (the expert body), and recommendations transmi  ed to the Council of Europe’s Com-
mi  ee of Ministers for a decision. Additional Protocol to the European Social Charter Providing for 
a System of Collective Complaints, Sept. 11, 1995, 34 I.L.M. 1453. As an illustration of the potential 
impacts of this protocol, a complaint brought in 2006 against France by a homeless people’s federa-
tion alleging a violation of the right to housing under Article 31 of the Revised European Social 
Charter recently resulted in a favourable recommendation by the Commi  ee of Ministers, which 
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was incorporated within strategic guidelines and budget discussions between central government 
and certain local governments, as well as being taken up by the Haute Autorité de Lu  e contre les Dis-
criminations et pour l’Egalité (the national anti-discrimination agency): FEANTSA v. France, 47 Eur. 
Ct. H.R. 15 (2007). For a summary see h  p://www.escr-net.org/caselaw/caselaw_show.htm?doc_
id=939653&country=13532, last visited June 18, 2009. The Inter-American Commission can address 
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supra note 53, Article 19(7).
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62. N , M , U.N. C   C  A  P  R : CCPR C  (2005) 
“The duty to respect . . . means that the States parties must refrain from restricting the exercise of 
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63. See J , S  . ., T  I  C   C   P  R : C , 
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64. United Nations Human Rights Commi  ee, General Comment No. 31, Nature of the General 
Legal Obligation on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004).
65. The non-discrimination requirement should not be read as prohibiting diff erential treatment 
between groups of people, however as long as any distinctions are objectively justifi able. More-
over, temporary special measures in favour of women, minorities, people with disabilities, and 
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66 For illustrations of the “minimum core content” of the rights to adequate food and the highest 
a  ainable standard of health, see United Nations, Commi  ee on Economic Social and Cultural 
Rights [hereinafter CESCR], General Comment No. 12: The Right to Adequate Food, E/C.12/1999/5 
(1999), and CESCR General Comment No. 14, The right to the highest a  ainable standard of health, 
E/C.12/2000/4 (2000), respectively. In terms of the Commi  ee’s jurisprudence, the obligation to 
guarantee “essential minimum levels” and avoid retrogression in the realisation of socio-economic 
rights are qualifi ed by resource availability: see CESCR General Comment No. 3: The Nature of 
State Parties Obligations, E/C.3/1991/3 (1990), available at h  p://daccessdds.un.org/doc/UNDOC/
GEN/N07/394/33/PDF/N0739433.pdf?OpenElement.
67. This obligation of “non-retrogression” operates as a legal presumption, rebu  able on dem-
onstration by the state concerned that it has considered all alternative policy measures and that 
the retrogression in the achievement of a particular right is justifi able by reference to the totality 
of rights in the ICESCR in the context of the full use of available resources. CESCR General Com-
ment No. 3 (1990), id. For a fuller discussion of these obligations see OHCHR, Frequently Asked 
Questions on Economic, Social and Cultural Rights, Fact Sheet No. 33 (December 2008), available at 
h  p://www.ohchr.org/Documents/Publications/FactSheet33en.pdf. And for a more contextualised 
discussion on how these obligations may help to inform and frame economic policy-making see 
Balakrishnan, Radhika, Diane Elson & Raj Patel, Rethinking Macro Economic Strategies from a Human 
Rights Perspective (Why MES with Human Rights II), Carnegie Policy Innovations (Feb. 2009), avail-
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68. CESCR General Comment No. 12, supra note 66.
69. CESCR General Comment No. 14, supra note 66, paras. 33, 37.
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socio-economic rights in the national constitution is not identical to the ICESCR, yet the jurispru-
dence under the la  er instrument has proven to be a relevant infl uence on judicial review in that 
country. And, in FEANTSA v. France, supra note 60, the European Commi  ee on Social Rights 
reportedly used the ICESCR as “a key source of interpretation” of Article 31 of the European So-
cial Charter, as well as the CESCR’s General Comment No. 4, The Right to Adequate Housing, 
E/1992/23 (1991), General Comment No. 7 (1997) on the right to adequate housing (Article 11(1) 
of the Covenant): Forced evictions, and the work of the UN Special Rapporteur on the Right to 
Adequate Housing. See Langford ed., supra note 59, more generally on this theme.
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71. Langford, Malcolm, The Justiciability of Social Rights: From Practice to Theory, in Langford ed., 
supra note 59, at 14-20. This includes failing to regulate the activities of private companies and to 
ensure access to aff ordable services in the context of privatisation.
72. Langford, Id. at 22. This analysis of comparative jurisprudence shows, among other things, that 
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73. Langford, Id. at 24-7.
74. Langford, Id. at 23-4.
75. See African Charter, supra note 37, Article 2; American Convention, supra note 47, Article 1(1); 
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RES/34/180, Dec. 18, 1979 [hereinafter CEDAW]. the Convention on the Elimination of All Forms 
of Racial Discrimination, Dec. 25, 1965, 5 I.L.M. 352 [hereinafter ICERD], and the Convention on 
the Rights of Persons with Disabilities, Dec. 13, 2006, U.N. Doc. A/RES/63/192 [hereinafter CPRD].
77. ICCPR, supra note 40, Article 27. See also International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families, U.N. Doc. A/RES/45/158 (Dec. 18, 
1990) [hereinafter MWC]; and the CRC, supra note 42.
78. ICCPR, supra note 40, Article 1(1); ICESCR, supra note 41, Article 1(1).
79. African Charter, supra note 37, Articles 20, 21, 24.
80. See Articles 2(1) of the ICCPR and ICESCR, supra notes 40-1. General Comment No. 31 of the 
Human Rights Commi  ee, supra note 64, provides that States parties’ obligations extend to both 
individuals within their national territory, and those outside their territory but within their eff ec-
tive control. The CESCR has no equivalent statement but seems to adopt the same position as the 
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the Law of Treaties, supra note 111, the provisions of which are generally considered to be declara-
tory of customary international law: Akehurst, supra note 219, at 121; B , I , P  

 P  I  L  632 (1998). Article 31 provides, relevantly: “(1) A treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the 
treaty in their context and in the light of its object and purpose... (3) There shall be taken into ac-
count, together with the context: (a) Any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions; (b) Any subsequent practice in the 
application of the treaty which establishes the agreement of the parties regarding its interpretation; 
(c) Any relevant rules of international law applicable in the relations between the parties.” For a 
discussion see McLachlan, supra note 203.
246. Koskenniemi et. al., supra note 213.
247. Article 48 of the Articles on State Responsibility recognizes that States, by virtue of their par-
ticipation in a multilateral regime or as a consequence of their membership in the international 
community, have a legal interest in the performance of certain multilateral obligations. As such, 
it recognizes the right of States to protect and enforce obligations entered into in the collective 
interest. Moreover, environmental treaties under which accountability or compliance mechanisms 
have been created, such as the Kyoto Protocol, recognize the right of every state to report a default-
ing state to the compliance commi  ee. Formal inter-state compliance mechanisms exist in human 
rights treaties as well, albeit optional in nature and requiring a State’s express consent to be bound. 
Both have proven to be dead le  ers in practice, however, a refl ection no doubt of the preference of 
States to resolve disputes, as far as possible, through diplomatic rather than legal means.
248. For an argument to this eff ect see Dupuy, René-Jean, Humanity and the Environment, 2 C . J. 
I ’  E . L.  P ’  202 (1991).
249. United Nations Human Rights Commi  ee, General Comment No. 31, Nature of the General 
Legal Obligation on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004), 
para. 2 interpreting Article 2(1) of the ICCPR in light of the inter-state compliance mechanism 
under Article 41 of the Covenant and UN Charter-based obligations of States to promote universal 
respect for and observance of “human rights and fundamental freedoms.” To similar eff ect see In-
stitut de Droit International, Obligations Erga Omnes in International Law, First and Second Report of 
the Special Rapporteur Giorgio Gaja, 71 Y.B. I . O  I ’  L. (2005), Part I, Session of Krakow, 2005 
– First part, Preparatory Work, 119-51, 189-202. Cf. Ragazzi, supra note 227, at 145 & 163, noting the 
ICJ’s distinction between “basic” and other human rights. Moreover, Prosper Weil has cautioned 
against arbitrary expansion of erga omnes obligations, fearing that it could get “out of hand,” and 
any state could “appoint itself avenger of the international community” and “thus under the ban-
ner of law, chaos and violence would come to reign among States.” Weil, Prosper, Towards Relative 
Normativity in International Law, 77 AM. J. I ’  L. 413, 431-33 (1983).
250. Socio-economic rights law and doctrine have advanced considerably since that date, with 
many obligations now understood to be of a prohibitive or essentially “negative” character, imme-
diately implementable irrespective of national conditions and resource constraints, in like manner 
to “basic” civil and political rights. United Nations, Commi  ee on Economic Social and Cultural 
Rights, General Comment No. 3: The Nature of State Parties Obligations, E/C.3/1991/3 (1990). For 
a theoretical exposition of a concept of “basic rights” that transcends traditional dichotomies be-
tween negative and positive obligations, see S , H , B  R  (1996); cf. Caney, Simon, 
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Cosmopolitan Justice, Responsibility and Global Climate Change, 18 L  J. I ’  L. 747 (2005), and for 
more general support for broadening and aligning the concept of erga omnes with contemporary 
human rights values see Carrillo-Salcedo, Juan-Antonio, Book Reviews and Notes: The Concept of Inter-
national Obligations Erga Omnes. By Maurizio Ragazzi, 92 AM. J. I ’  L. 791, 793 (1998).
251. Picone, P., Obblighi reciproci ed obblighi erga omnes delgli Stati nel campo della protezione internazio-
nale dell’ambiente marino dall’inquinamento, in D  I  E P  E P  
D ’  M  94-135 (V. Starace, ed., 1983), discussed and critiqued in Ragazzi, supra 
note 227, at 158-60.
252. See Article 198 of the UN Convention on the Law of the Sea.
253. Ragazzi, supra note 227, at 82-91.
254. Picone, supra note 251, at 125-35, cited and discussed in Ragazzi, supra at 227. See also Sands, 
supra note 214, at 188 and citations referred therein.
255. See contra Fi  maurice, Malgosia, International Protection of the Environment, 293 R  D  
C  165, 165-86 (2001); Arsajani, Mahnoush H. & W. Michael Reisman, The Quest for an Interna-
tional Liability Regime for the Protection of the Global Commons, in I  L  T   
P , E  I  H   E  S  485 (K. Wellens ed.,1998).
256. Id.
257. B , I , P   P  I  L  (7th edn. 2008) 19.
258. Id. at 789.
259. Bassiouni, M. Cherif, A Functional Approach to General Principles of International Law, 11 MICH. 
J. INT’L L. 768 (1989-90).
260. Id. at 768-72. Simma and Alston suggest that general principles of law correspond more closely 
than custom to a situation where “a norm invented with strong inherent authority is widely ac-
cepted even though widely violated.” Simma and Alston, supra note 219, at 102. Cf. Lammers, J. 
G., General Principles of Law Recognised by Civilised Nations, in E  I  T  D    
I  L  O  53, 56-7 (F. Kalshoven, P.J. Kuyper & J. G. Lammers eds., 1980).
261. R , S , P   M   I  L  (1984). Some commentators 
have even suggested that general principles constitute a higher source of law than treaties or cus-
tom, although this is certainly a minority view. See e.g. R , C , I  L : T  
S , P , P   I   W  P  W  J  54-69 (1971).
262. Article 102(4) R  (T )   F  R  L    U  S  
(1987), 258, formalises this hierarchy, listing as an accepted source of international law “[g]eneral 
principles common to the major legal systems, even if not incorporated or refl ected in customary 
law or international agreement, may be invoked as supplementary rules of international law where 
appropriate.”
263. S C , S., L  A  O  I  W  S  216 (1962).
264. Bassiouni, supra note 259, at 775-81. Along similar lines see C , B , G  P  O  
L  A  A  B  I  C  A  T  390 (1953).
265. Bassiouni, supra note 259, at 769.
266. Bassiouni, supra note 259, at 774.
267. The ICJ and its predecessor, the Permanent Court of International Justice (PCIJ), have identi-
fi ed “general principles through the examination of many manifestations of state conduct, policy 
and practice at the international level, including foreign policies, bilateral and multilateral treaties, 
international pronouncements, collective declarations, writings of scholars, international case law, 
and international customs, even when unperfected.” Bassiouni, supra note 266, at 789.
268. In Lauterpacht’s assessment, the main function of general principles has been “a safety value 
to be kept in reserve rather than a source of law of frequent application.” L , H., T  
D   I  L   T  I  C  166 (rev. ed. 1958). For a useful 
overview of the ICJ’s and PCIJ’s jurisprudence see Bassiouni, supra note 266, at 791-801.
269. H , D  . ., I  E  L   P  316 (1998). On the 
“good faith” or pacta sunt servanda principle see Nuclear Tests (Australia. v. France), 1974 I.C.J. 253 
(Dec. 20, 1974), and supra note 111.
270. On self-determination, see Advisory Opinion on Western Sahara, 1975 I.C.J. 12 (Oct. 16, 1975), 
30-3, a fi nding no doubt facilitated by the pre-existence of the right to self-determination in treaty 
law. In his dissenting opinion in the South West Africa case, Judge Tanaka argued that all human 
rights, as part of natural law, could be regarded as “general principles” of international law. South 
West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), 1966 I.C.J. 6 (July 18, 1966). 
But there is li  le support elsewhere either for this fi nding or the basis upon which it was made.
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271. These principles emerged from German and U.S. municipal law, respectively.
272. See Chapter IV below.
273. So-called “soft” law can interact with and infl uence the development of “hard” law. The nor-
mative infl uence of the UDHR was mentioned above in this connection, insofar as the develop-
ment of treaty and customary human rights law is concerned. For further arguments to this eff ect 
see Charney, Jonathan I., Universal International Law, 87 AM. J. I ’  L. 529 (1993); Yoshida, O., Soft 
Enforcement of Treaties: The Montreal Protocol’s Noncompliance Procedure and the Functions of Internal 
International Institutions, 10 C . J. I ’  E . L. & POL’Y 95, 120-1 (1999); Bodansky, supra note 
213, at 25-6. However, for a more critical appraisal of the importance of soft law see d’Aspremont, 
Jean, Softness in International Law: A Self-Serving Quest for New Legal Materials, 19(5) E . J. I ’  L. 
1075 (2008), and in the context of compliance regimes in environmental law more particularly, see 
Handl, Gunther, Controlling Implementation of and Compliance with International Environmental Com-
mitments: The Rocky Road from Rio, 5 C . J. I ’  E . L.  P ’  305, 330 (1994).
274. See e.g. Marong, Alhaji, From Rio to Johannesburg: Refl ections on the Role of International Legal 
Norms in Sustainable Development, 16 G . I ’  E . L. R . 21, 44-5 (2003); Toope, Stephen 
J., Confronting Indeterminacy: Challenges to International Legal Theory, 19 C.C.I.L. PROCS. 209, 211 
(1990), arguing that “[l]aw emerges in a constant interplay between norm and fact and between 
means (process) and ends (substance). On this view, international law is best treated as a particular 
form of practical reasoning…”
275. Lowe, Vaughan, Sustainable Development and Unsustainable Arguments, in I  L  
A  S  D : P  A  A  F  C  19, 31 (Alan Boyle 
& David Freestone eds., 1999). As Lowe notes in discussing the normative status of ‘sustainble de-
velopment’ “Internatioanl lawyers are perhaps excessively concerned with the aspect of the norm 
whch demands that states and other legal persons bound by the norm conduct themselves in com-
pliance with it. There are other aspects of normativit. Norms may function primarily as rules for 
decision, of concern to judicial tribunals, rather than as rules of conduct.”
276. Judge Weeramantry referred to “sustainable development” as a “principle of normative val-
ue,” in Gabcíkovo-Nagymaros (Hungary v. Slovakia), 1997 I.C.J. 97, 98 (Sept. 1997) (separate opin-
ion of Judge Weeramantry) and the discussion in Marong, id. at 44. As to the distinction between 
“rules” and “principles,” Dworkin argues that rules require specifi c courses of action, whereas a 
principle “states a reason that argues in one direction, but does not necessitate a particular deci-
sion.” D , R , T  R  S  24 (1999). See generally Marong, id. at 57-8.
277. Lowe, Vaughan, Sustainable Development and Unsustainable Arguments, Supra note 275 at 31 
Alternatively, principles lacking the status of “hard law” can operate as “legitimate expectations” 
or objectives, exerting infl uence on discourse and legal regimes and infl uencing the evolution of 
customary and other rules. As Marong argues with reference to the “sustainable development” 
concept, “the legal notion of sustainable development implies a legitimate expectation, derived 
from international discourse since 1972, that States and other actors should conduct their aff airs 
in a manner consistent with the pursuit of economic development, social development and envi-
ronmental protection as equal objectives. The legitimate expectation argument does not require 
sustainable development norms to be binding international law. Rather, it envisages that it is both 
possible and legitimate for some norms to only be at the pre-legal stage of development yet provide 
moral suasion for particular types of behavior or serve as steps towards development of substan-
tive legal norms.” Marong, supra note 274, at 45.
278. While such an interpretation may sit uncomfortably with the realist school of international 
relations, the constructivist school of thought furnishes useful explanations of how state behaviour 
can be infl uenced, if not always determined, by factors such as those outlined above. For fuller dis-
cussion see O  H   I  R  (Christian Reus-Smit & Duncan Sni-
dal, eds, 2008); Schmi  , Hans-Peter & Kathryn Sikkink, International Human Rights, in H  

 I  R  520 (Walter Carlsnaes et. al., eds., 2002), 517-37; Mitchell, Ronald B., 
International Environment, in H   I  R  500-16 (Walter Carlsnaes et. 
al., eds., 2002).
279. The right to property is set out in Article 17 of the UDHR: “(a) Everyone has the right to own 
property alone or in association with others; (b) No one shall be arbitrarily deprived of his prop-
erty.” While neither the ICCPR nor the ICESCR expresses a human right of this kind, the right to 
property is refl ected in Article 21 of the American Convention on Human Rights, the First Protocol 
to the European Convention on Human Rights, as well as many national constitutions. However, 
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where it exists, the right to property is heavily qualifi ed, a refl ection of the depth of political and 
philosophical disagreement on the status of property as a human right, as distinct from an instru-
mental means to achieving human rights, as well as the broad range of legitimate limitations on 
property rights, for example taxation, compulsory acquisition of land for public purposes, and en-
vironmental and public health restrictions on the use of property. David Robertson ed., supra note 
36, at 163-4. Property rights have nevertheless assumed importance in connection with indigenous 
peoples’ human rights claims, including in the climate change context. Carbon trading schemes 
rely upon a system of enforceable property rights, and proponents of such schemes may describe 
these in generic terms as “rights based approaches.” However, whatever the instrumental im-
portance that may fl ow from property rights protections in particular contexts, from a normative 
standpoint it is important not to confuse the “right to property” as expressed in the UDHR and re-
gional instruments with the comparatively well established human rights under international law.
280. It should be noted that the international human rights legal framework and the human rights 
principle of “non-discrimination and equality” do not necessarily cover the fi eld of equity and 
justice concerns in the climate change context. “Can we really equate the carbon dioxide guzzling 
automobiles in Europe and North America or, for that ma  er, anywhere in the Third World with 
the methane emissions of draught ca  le and rice fi elds of subsistence farmers in West Bengal or 
Thailand? Do these people not have a right to live?” A , A   S  N , G  
W    U  W : A C   E  C  3 (1991). To the same 
extent, are all industrialized country inhabitants to share in the responsibility? What about rights 
within states?
281. Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Ma  ers [hereinafter Aarhus Convention], June 25, 1998, 38 I.L.M. 517, 
available at h  p://www.unece.org/env/pp/documents/cep43e.pdf.
282. United Nations Conference on Environment and Development, June 3-14, 1992, Report Annex 
I: Rio Declaration on Environment and Development, U.N. Doc A/CONF.151/26/Rev.1 (Aug. 12, 1992). 
Principle 10 provides: “Environmental issues are best handled with participation of all concerned 
citizens, at the relevant level. At the national level, each individual shall have appropriate access to 
information concerning the environment that is held by public authorities, including information 
on hazardous materials and activities in their communities, and the opportunity to participate in 
decision-making processes. States shall facilitate and encourage public awareness and participa-
tion by making information widely available. Eff ective access to judicial and administrative pro-
ceedings, including redress and remedy, shall be provided.”
283. See e.g. Kravchenko, Svitlana, Right to Carbon or Right to Life: Human Rights Approaches to Climate 
Change, 9 VT. J. O  E . L. 513 (2008).
284. Two regional agreements do recognize environmental rights: the African Charter states that 
“[a]ll peoples shall have the right to a general satisfactory environment favorable to their develop-
ment,” and Article 11 of the San Salvador Protocol recognizes the right of “everyone…to live in a 
healthy environment.” Supra note 53.
285. As Koskenniemi observes: “The exercise of constraint over States – as over individuals – is 
always in need of justifi cation. Law’s special kind of justifying power lies in the formulation which 
submits the exercise of constraint to previously agreed rules, institutions and procedural safe-
guards against its use for external purposes. Though the formalism may not always be ‘eff ective,’ 
and it can sometimes, perhaps often, be replaced by less formal procedures, it cannot be done 
away with altogether without serious diffi  culties regarding the political acceptability of the whole 
regime.” Koskenniemi, supra note 213, at 147.
286. See e.g. Woodcock, Andrew, Jacques Maritain, Natural Law and the Universal Declaration of Hu-
man Rights, 8 J. H   I ’  L. 245 (2006). Recognising the richness and complexity of the un-
derlying philosophical and ethical claims about rights serves a vital function in creating space for a 
critical assessment of existing international law free from the constraints of positivism and undue 
formalism. It is worth noting in this context that as international lawyers engage more extensively 
on issues such as climate change and human rights, tensions may emerge between the formalism 
and positivism a  ributable to the structure of international legal argument, on the one hand, and 
critical legal orientations and argumentation grounded in ethics and philosophy, on the other. 
These kinds of tensions are inevitable in any inter-disciplinary undertaking and, to the extent that 
they are acknowledged and accommodated through open debate, could be viewed as potentially 
fruitful or even indispensible, rather than as a risk factor.
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287. These elements of a human rights approach draw from and elaborate upon Oxfam, Climate 
Wrongs and Human Rights: Pu  ing People at the Heart of Climate-Change Policy, Oxfam Briefi ng Paper 
3 (Sept. 2008); and Human Rights and Equal Opportunity Commission of Australia, Background 
Paper: Human Rights and Climate Change (2008), available at h  p://www.hreoc.gov.au/pdf/about/me-
dia/papers/hrandclimate_change.pdf.
288. As was seen in Section 3 of Chapter I, above, the jurisprudence under the ICESCR, drawing 
from the pioneering work of legal philosopher Henry Shue, has generated a tripartite typology of 
human rights obligations applicable to States parties to that Covenant to “respect” (do no harm, or 
not violate), “protect” (prevent third parties from interfering with the right, and provide appropri-
ate mechanisms for redress) and “fulfi l” (budget and plan for the progressive realisation of human 
rights above an immediately binding minimum “core” threshold). This should be seen principally 
as a heuristic device rather than a normative straitjacket. While of less direct application to the 
nature of obligations under the ICCPR, CRC and other international treaties, this typology has 
proven infl uential in international human rights scholarship and practice. For an extensive com-
parative analysis of the manner in which regional and national courts adjudicate socio-economic 
rights obligations see Langford, ed., supra note 59.
289. See CESCR, General Comment No. 3, supra note 67. As discussed in Chapter I, Section 3 above, 
there is an immediate obligation under the ICESCR, which does not depend upon available re-
sources, to “take steps” – deliberate, concrete and targeted – towards meeting the obligations rec-
ognized in the Covenant. The “minimum core” content of particular socio-economic rights has 
been defi ned by the CESR in terms of immediate obligations and a minimum package of survival 
needs. Beyond this threshold, the rights in the ICESCR are to be realised progressively, subject 
to national resource constraints and appropriately tailored benchmarks. See e.g. CESCR, General 
Comments No. 12 (1999) and 14 (2000), supra note 66.
290. See the “do no harm” discussion in Chapter V below.
291. Certain minimal obligations to prevent transboundary harm can readily be identifi ed under 
custom or general principles of international law, along with general obligations to cooperate in 
both international human rights and environmental law. However quantifying, adjudicating and 
enforcing obligations of a more positive kind, beyond “do no harm,” remain very signifi cant chal-
lenges, as the discussion in Parts IV and V suggest.
292. This section is drawn from Knox, John H., Climate Change and Human Rights Law, 50 VA. J. 
INT’L L. __ (forthcoming 2009). There is a large literature on the intersections between human 
rights and environmental protection. It includes L  H  R    E  
(Romina Picolo  i & Jorge D. Taillant eds., 2003); H  R    E : C  

 N    G  W  (Lyuba Zarsky ed., 2002); H  R  A   
E  P  (Alan Boyle & Michael Anderson eds., 1996); Boyle, Alan, Human 
Rights or Environmental Rights? A Reassessment, 18 F  E . L. R . 471 (2007); Merrills, J.G., 
Environmental Rights, in T  O  H  O  I  E  L  (Daniel 
Bodansky et. al., eds., 2007); Rajamani, Lavanya, The Right to Environmental Protection in India: Many 
a Slip between the Cup and the Lip?, 16(3) R . E . C .  I ’  E . L. 274 (Dec. 2007); Ebeku, 
Kaniye S.A., Constitutional Right to a Healthy Environment and Human Rights Approaches to Environ-
mental Protection in Nigeria: Gbemre v. Shell Revisited, 16(3) R . E . C .  I ’  E . L. 312 
(Dec. 2007); Ko  é, Louis J., The Judiciary, the Environmental Right and the Quest for Sustainability in 
South Africa: A Critical Refl ection, 16(3) R . E . C .  I ’  E . L. 298 (Dec. 2007); Shelton, 
Dinah, Background Paper 2: Human Rights and the Environment: Jurisprudence of Human Rights Bodies, 
UNEP-OHCHR Expert Seminar on Human Rights and the Environment (2002). Osofsky, Hari M., 
Learning from Environmental Justice: A New Model for International Environmental Rights, 24 S . 
E . L.J. 71, 79 (2005); Shelton, Dinah, Human Rights and the Environment: Jurisprudence of Hu-
man Rights Bodies, UNEP-OHCHR Expert Seminar on Human Rights and the Environment (2002); 
Cook, Kate, Environmental Rights as Human Rights, 2 E . H . R . L. R . 196 (2002); Atapa  u, 
Sumundu, The Right to a Healthy Life or the Right to Die Polluted? The Emergence of a Human Right to a 
Healthy Environment under International Law, 17 TUL. E . L.J. 65, 74-8 (2002); Malone, Linda A. & 
Sco   Pasternack, Exercising Environmental Human Rights and Remedies in the United Nations System, 
27 WM. & M  E . L.  P ’  R . 365 (2002); Popovic, Neil A.F., In Pursuit of Environmental 
Human Rights: Commentary on the Draft Declaration of Principles on Human Rights and Environment, 27 
COLUM. HUM. RTS. L. REV. 487 (1996); Sands, Philippe, Human Rights, Environment and the Lopez 
Ostra Case: Context and Consequences, 6 E . H . R . L. R . 597 (1996); McGoldrick, Dominic, 
Sustainable Development and Human Rights: An Integrated Conception, 45 INT’L & COMP. L.Q. 796 
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(1996); Handl, Gunther, Human Rights and Protection of the Environment: A Mildly Revisionist View, 
in H  R , S  D    E  (Antônio Augusto Cancado 
Trindade ed., 1992).
293. See generally Shelton, supra note 292 (noting that nearly all global and regional human rights 
bodies have considered the link between environmental degradation and internationally-guaran-
teed human rights; the complaints brought have been based upon rights to life, property, health, 
information, family and home life, but underlying the complaints are instances of pollution, de-
forestation, water pollution, and other types of environmental harm). Relevantly, in the Gabcíkovo 
Nagymoros case, Judge Weeramantry recognized the protection of the environment as a “sine qua 
non for numerous human rights such as right to health and the right to life itself.” Gabcíkovo-Na-
gymaros (Hungary v. Slovakia), 1997 I.C.J. 7 (Sept. 1997) (separate opinion of Judge Weeramantry).
294. For the ICCPR, the duty to protect has been traced to the requirement in Article 2(1) for States 
to “ensure” the rights recognized in the treaty. See Human Rights Commi  ee, General Comment 
No. 31, supra note 64, para. 8. The Commi  ee on Economic, Social and Cultural Rights has also 
derived a duty to protect from the language of the ICESCR. See CESCR, General Comment No. 12, 
supra note 66, para. 15. Regional tribunals have interpreted the regional agreements to include the 
duty as well. See e.g. Commission Nationale de Droits de l’Homme et des Libertés v. Chad, Comm. 
No. 74/92, 2000 Afr. H.R.L. Rep. 66, 68, para. 20 (1995) ; Velásquez Rodríguez v. Honduras, Inter-
Am. Ct. H.R. (ser. C) No. 4, para. 172 (July 29, 1988); Z and Others v. United Kingdom, 34 Eur. Ct. 
H.R. 3, para. 73 (2002). See generally Knox, John H., Horizontal Human Rights Law, 102 AM. J. INT’L 
L. 1, 20-3 (2008).
295. Decision Regarding Communication 155/96 (Social and Economic Rights Action Center/Cen-
ter for Economic and Social Rights v. Nigeria) (African Commission on Human & People’s Rights, 
Oct. 2001), 96 AJIL 937, para. 2 (2002) [hereinafter Ogoniland case].
296. Id. para. 67.
297. Id. para. 57. Continued social mobilisation and campaigning resulted in a US$15.5M out-of-
court se  lement of claims against Shell Oil in connection with human rights violations in the Ni-
geria delta. Walker, Andrew, Will Shell payout change the Nigeria Delta?, BBC NEWS, June 9, 2009, 
available at h  p://news.bbc.co.uk/2/hi/africa/8090822.stm.
298. The Commission said that according to the government itself, “billions of gallons of untreated 
toxic wastes and oil have been discharged directly into the forests, fi elds and waterways of the 
Oriente. Organization of American States, Inter-American Court of Human Rights, Report on the 
Situation of Human Rights in Ecuador, OEA/Ser.L./V/II.96, Doc. 10, Rev. 1, 90-1 (Apr. 24, 1997) [here-
inafter Ecuador Report]. The Commission received evidence that residents were “exposed to levels 
of oil-related contaminants far in excess of internationally recognized guidelines,” which posed 
signifi cantly increased risks of cancer and other health problems. Id. A survey of communities in 
the area found that roughly three-quarters of the residents had gastro-intestinal problems, half had 
headaches, and one-third had skin problems. Id. at 90.
299. Id. at 88, 92.
300. See Oneryildiz v. Turkey, 2004-XII Eur. Ct. H.R. 79, 117, para. 89-90 (2004).
301. Fadeyeva v. Russia, 45 Eur. Ct. H.R. 10, para. 88 (2005); Lopez Ostra v. Spain, 20 Eur. Ct. H.R. 
277, para. 51 (1994); Taskin v. Turkey, 2004-X Eur. Ct. H.R. 1149, para. 113 (Nov. 10, 2004).
302. Fadeyeva v. Russia, 45 Eur. Ct. H.R. 10, para. 69 (2005). “The assessment of that minimum is 
relative and depends on all the circumstances of the case, such as the intensity and duration of the 
nuisance, its physical or mental eff ects [and] … [t]he general environmental context …” Id.
303. Lopez Ostra v. Spain, 20 Eur. Ct. H.R. 277, para. 51 (1994). See also Ha  on and Others v. United 
Kingdom, 34 Eur. Ct. H.R. 1, para. 96 (2002). “There is no explicit right in the Convention to a clean 
and quiet environment, but where an individual is directly and seriously aff ected by noise or other 
pollution, an issue may arise under Article 8.”
304. Ha  on id. para. 96.
305. Id. para. 98.
306. Id.; Lopez Ostra v. Spain, 20 Eur. Ct. H.R. 277, para. 51 (1994).
307. CESCR General Comment No. 14, supra note 66, para. 4. “[T]he right to health embraces a 
wide range of socio-economic factors that promote conditions in which people can lead a healthy 
life, and extends to the underlying determinants of health, such as … a healthy environment.”; 
Marangopoulos Foundation for Human Rights v. Greece, Eur. Comm. of Social Rights, Complaint 
No. 30/2005, Decision on the Merits, para. 195 (Dec. 6, 2005) [hereinafter Marangopoulos Foundation] 
holding that the right to protection of health “includ[es] the right to a healthy environment.”
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308. CESCR General Comment No. 15, supra, note 164.
309. Ogoniland Case, supra note 295, paras. 64–5. The African Commission accepted the claimants’ 
argument that the right to food, while not mentioned explicitly in the African Charter, is essential 
for the fulfi lment of other rights, such as rights to health, education, and work.
310. CESCR General Comment No. 15, supra note 164, para. 21.
311. Id. para. 23.
312. Id. para. 28.
313. CESCR General Comment No. 14, supra note 66, para. 34.
314. Id. para. 36.
315. Importantly, these procedural rights are an integral part of the normative framework for 
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found in Article 24 of the CRC and Articles 2, 4, 7 and 15 of the Convention Concerning Indigenous 
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access to information and access to justice, thereby aligning the ECHR’s requirements with Aarhus 
standards.
371. Supra note 295.
372. Id. para. 52.
373. Id. para.53.
374. Liebenberg, Sandra, Adjudicating Social Rights Under a Transformative Constitution, in S  
R  J : E  T   I   C  L , 75-101 (Mal-
colm Langford ed., 2009).
375. La Constitution (Fr.), Charter for the Environment, Article 1, available at h  p://www.legifrance.
gouv.fr/html/constitution/const03.htm. For discussions see Marrani, David, The Second Anniversary 
of the Constitutionalisation of the French Charter for the Environment: Constitutional and Environmental 
Implications, 10 E . L. R . 9 (2008); Pedersen, supra note 58, at 108-9.
376. Pedersen, supra note 58, at 109.
377. Id. The court reportedly found that the Charter constituted a “fundamental freedom” of con-
stitutional value allowing for the suspension of the administrative permission under French pro-
cedural law.
378. For a range of arguments on the possible advantages of a self-standing environmental human 
right see Atapa  u, Sumundu, The Public Health Impact of Global Environmental Problems and the Role 
of International Law, 30 AM. J. L. & M . 283, 296-302 (2004).
379. Supra note 241, at 254-9. On the anthropocentricity objection, see Redgwell, Catherine, Life, the 
Universe and Everything: A Critique of Anthropocentric Rights, in H  R  A   E -

 P  87 (Alan Boyle & Michael Anderson eds., 1996 (discussing such critiques, 
and arguing that, given the increasing awareness of the interconnectedness of human beings and 
the environment and of the intrinsic value of the la  er, it is unlikely that the recognition of a hu-
man right to a clean, healthy or decent environment will have as its necessary corollary the denial 
of non-human “rights”).
380. Anderson, Michael R., Human Rights Approaches to Environmental Protection: An Overview, in 
H  R  A   E  P  (Alan Boyle & Michael Anderson eds., 
1996).
381. du Bois, Francois, Social Justice and the Judicial Enforcement of Environmental Rights and Duties, in 
H  R  A   E  P  157 (Alan Boyle & Michael Anderson 
eds., 1996).
382. Handl, Gunther, Human Rights and Protection of the Environment: A Mildly Revisionist View, in 
H  R , S  D  A  T  E  117 (Antônio Augusto Cancado 
Trindade ed., 1992).
383. See Boyle, Alan, The Role of International Human Rights Law in the Protection of the Environment, in 
H  R  A   E  P  (Alan Boyle & Michael Anderson eds., 
1996); McGoldrick, supra note 292, at 811.
384. United Nations General Assembly Resolution, Se  ing International Standards in the Field of 
Human Rights, G.A. Res. 41/120, U.N. Doc. A/RES/41/120 (Dec. 4, 1986). Recognising that stan-
dard-se  ing should proceed with “adequate preparation,” the General Assembly decided that 
additional human rights instruments should: (i) be consistent with the existing body of interna-
tional human rights law; (ii) be of fundamental character and derive from the inherent dignity and 
worth of the human person; (iii) be suffi  ciently precise to give rise to identifi able and practicable 
rights and obligations; (iv) provide, where appropriate, realistic and eff ective implementation ma-
chinery, including reporting systems; [and] (v) a  ract broad international support. See also Alston, 
Philip, Conjuring Up New Human Rights: A Proposal for Quality Control, 78 AM. J. INT’L L. 607 (1984). 
Certain States cited G.A. Res. 41/120 as grounds for their objections in the course of negotiations 
towards the UN Declaration on the Rights of Indigenous Peoples, for example.
385. Even limiting global warming to 2 degrees centigrade temperature increase, the most ambi-
tious limit on the table, proposed by the EU, would result in serious climatic changes. See European 
Union, Communication from the Commission to the Council, the European Parliament, the Euro-
pean Economic and Social Commi  ee, and the Commi  ee of the Regions, Limiting Global Climate 
Change to 2° Celsius: The way ahead for 2020 and beyond, COM/2007/0002 fi nal (Oct. 1, 2007).
386. For critiques of these rights see Alston, supra notes 368 & 384; Brownlie, supra note 368.
387. For authoritative discussions on this broad topic see N -S  A   H  R  
(Philip Alston ed., 2005); C , A , H  R  O   N -S  A  



World Bank Study130

(2006); T  C  A  H  R  (Olivier de Schu  er ed., 2006); Kinley, 
David & Junko Tadaki, From Talk to Walk: The Emergence of Human Rights Responsibilities for Corpora-
tions Under International Law, 44 VA. J. I ’  L. 931 (2004).
388. Lee, John, The Underlying Legal Theory to Support a Well-Defi ned Human Right to a Healthy Envi-
ronment as a Principle of Customary International Law, 25 C . J. E . L. 283, 308-9 (2000).
389. This section generally draws on Knox, supra note 293 and Knox, John H., Linking Human Rights 
and Climate Change at the United Nations, 33 H . E . L. R . 477 (2009).
390. See e.g., Ha  on and Others v. United Kingdom, 34 Eur. Ct. H.R. 1, para. 98 (2002); CESCR 
General Comment No. 15, supra note 164, paras. 21, 23 (2002); Ogoniland Case (Social and Eco-
nomic Rights Action Center v. Nigeria), Communication 155/96 (African Commission on Human 
& Peoples’ Rights, Oct. 2001) para. 57; Lopez Ostra v. Spain, 20 Eur. Ct. H.R. 277, para. 51 (1994). 
For further discussion in the context of corporate regulation see United Nations High Commis-
sioner for Human Rights, State Responsibilities to Regulate and Adjudicate Corporate Activities under 
the United Nations’ core Human Rights Treaties, Individual Report on the ICCPR (June 2007), avail-
able at h  p://www.reports-and-materials.org/Ruggie-ICCPR-Jun-2007.pdf; and the corresponding 
report for the ICESCR, available at h  p://www.reports-and-materials.org/Ruggie-report-ICESCR-
May-2007.pdf.
391. General Comment No. 14, supra note 66, para. 40 (“[With respect to the right to health,] [S]tates 
parties [to the ICESCR] have a joint and individual responsibility . . . to cooperate in providing 
disaster relief and humanitarian assistance in times of emergency, including assistance to refugees 
and internally displaced persons.”) In Budayeva v. Russia, for example, the European Court of Hu-
man Rights found that Russia had not implemented policies to protect the inhabitants of a region 
prone to deadly mudslides; it had not maintained dams, for example, and observation posts to 
provide timely warnings. The court concluded that Russia had failed to “discharge the positive 
obligation to establish a legislative and administrative framework designed to provide eff ective 
deterrence against threats to the right to life as required by Article 2” of the European Convention 
on Human Rights, and had thereby violated the Convention.
392. See discussion, supra pages 47–49.
393. Massachuse  s v. EPA, 549 U.S. 497 (2007).
394. ICCPR, Article 2(1) (emphasis added).
395. See Dennis, Michael J., Application of Human Rights Treaties Extraterritorially in Times of Armed 
Confl ict and Military Occupation, 99 AM. J. I ’  L. 119, 122-5 (2005).
396. International Court of Justice, Advisory Opinion on the Legal Consequences of the Construc-
tion of a Wall in the Occupied Palestinian Territory, 2004 ICJ REP. 136, para. 88, 154-60 (July 9, 
2004), at 180; López v. Uruguay, (Communication No. 52/1979), Human Rights Commi  ee, U.N. 
Doc. CCPR/C/OP/1 (1981 & 1985), para. 12.3, at 182; Buergenthal, Thomas, To Respect and to Ensure: 
State Obligations and Permissible Derogations, in T  I  B   R  74 (Louis Henkin 
ed., 1981); Meron, Theodor, Extraterritoriality of Human Rights Treaties, 89 AM. J. INT’L L. 78, 79 
(1995).
397. UNHRC General Comment No. 31, supra note 64, para.10 (emphasis added). Martin Scheinin, 
a former member of the Human Rights Commi  ee, has argued for an expansive interpretation 
of the “eff ective control” test that would look at whether the State has eff ective control over the 
situation that causes a violation of the human right, rather than over the individual whose right is 
violated. Scheinin, Martin, Extraterritorial Eff ect of the International Covenant on Civil and Political 
Rights, in E  A   H  R  T  76-7 (Fons Coomans & Menno 
T. Kamminga eds., 2004). This test may go too far, however; it risks fi nding that Article 2(1) is satis-
fi ed whenever a chain of causation exists between a State’s actions and extraterritorial harm, which 
would eff ectively write the limitation out of Article 2(1).
398. See McGoldrick, Dominic, Extraterritorial Application of the International Covenant on Civil and 
Political Rights, in E  A   H  R  T  (Fons Coomans & 
Menno T. Kamminga eds., 2004), supra note 397, at 41, 63-65 (discussing the Commi  ee’s applica-
tion of the ICCPR to occupying forces in Somalia, Croatia, and the West Bank and Gaza Strip), and 
also the United Nations Human Rights Commi  ee, Concluding Observations for the United States, 
U.N. Doc. CCPR/C/USA/CO/3/Rev.1 (Dec. 18, 2006), para. 10, in which the State party was en-
couraged to “acknowledge the applicability of the Covenant with respect to individuals under its 
jurisdiction but outside its territory” (in response to reported abuses of Guantanamo detainees).
399. Legal Consequences of the Construction of a Wall, supra note 396.



Human Rights and Climate Change 131

400. One might be tempted to argue that transboundary environmental harm such as climate 
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